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Editorial 
A recent issue of the “Service Gazette.” pub- 
lished by the Denver & Rio Grande Railroad, con- 


tains a suggestion which it is worth while to pass 
along. 





The matter is contained in a few words of 
advice to agents and ticket clerks. The text is, “Re- 
member that it takes less time to learn to do a thing 
right than it does to explain why you did it wrong.” 
The hints relate chiefly to passenger matters, but the 
application is general. All tariffs should be promptly 
examined—first to learn if they apply from the sia- 
tion the receiver’ serves, and then, if soe, dates and 
Once 
familiar with tariffs and circulars, much time is saved 
in furnishing information to the public, and the action 
and reaction of the feeling of satisfaction are about 
equal ; that is, the representative of the public is pleased 
and the employe correspondingly happy. 


all other conditions should be made familiar. 
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AUTO PARTS AS MACHINERY 


An interesting point is brought in the case of 
the Auto Vehicle Company vs. Chicago, Milwaukee & 
St. Paul Railway et al., as reported in THe TRAFFIC 
Wortp for July 15. Reparation was demanded on 
carload lots of automobile parts shipped from Mil- 
waukee to Los Angeles, where the machines were set 
up. The rate paid was the first-class rate of $3 per 
100 pounds. Complainants asserted that a reasonable 
rate would have been $1.60 per 100 pounds, because 
the classification provided class A rating upon ma- 
chinery, n. o. s., in carloads, minimum weight 24,000 
pounds; and because the rate was unreasonable as 
compared with rates on other classes of machinery. 
The first part of the contention was disposed of in a 
few words to the effect that the specific description 
given in another part of the classification renders im- 
proper the application of a rate limited to machinery 
not otherwise specified. 

As to the second contention, it was stated by the 
only witness that the application for carload rate on 
automobile parts had been denied because it was al- 
ways considered that the parts of an automobile were 
not properly a carload commodity; that if the rates 
were reduced on a part it would work simply to reduce 
the rate on the completed article, because they could 
be knocked down and shipped as separate parts at a 
lower rate. The Commission ruled that complainant 
is entitled to demand transportation at a reasonable 
rate and that his right could not be denied because 
of the carrier’s preference as to the form in which 
the traffic shall be carried. 

It appears that in the case of a dozen or so vari- 
eties of machinery selected as representative, the rates 
for less than carload are generally of class 1 and in car- 
load lots of class A. Generally speaking, also, the extra 
parts may be shipped with the machinery at the same 
rate, or the entire machine may be knocked down and 
so shipped. The regular rates governing are: Class I, 
$3; class A, $1.60. 

According to the decision, the status of the auto- 
mobile is definitely fixed as a machine, which may be 
shipped set up, knocked down, or accompanied by ex- 
tra parts, as in the case of machinery devoted to more 
plebeian purposes. Only, on account of its higher 
value, the Commission thought that the fourth-class 
rate of $1.90 per 100 pounds on a minimum carload 
lot of 24,000 pounds, would give the carriers reason- 
able compensation. In the list cited there is only one 
instance of an article rated first class in less than car- 
loads which is rated higher than class A in carloads, 
and there are few items in the whole machinery classi- 
fication where the carload rating is higher than fourth 
class. ; 

The point of interest to which reference is made 
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is the decision that parts of an automobile are prop- 
erly a carload commodity ; yet it seems as if there were 
at least a show of ground for the contention of the 
witness cited ; that a reduction of rates on parts would 
amount to a reduction on the whole. On the other 
hand, it is not seen why there should be any distinction 
made between automobiles and other classes of ma- 
chinery, other, perhaps, than that made by the Com- 
If the other 
classes of machinery are admitted to the knock-down 
rates in carloads, there appears to be no good reason 
for making an exception of automobiles. 


mission on the score of greater value. 


THE FOURTH SECTION 


Without attempting at the present time to dis- 
cuss the latest decision of the Interstate Commerce 
Commission involving the “fourth section” or the long- 
and-short haul clause of the Act to Regulate Cot- 
merce, it may be interesting t6 call attention in a brief 
way to the development of the various decisions and 
regulations which have led up to the position now 
taken. 

But it is to be recalled that the Alabama Midland 
case virtually repealed the section under which the 
carriers might depart from the long-and-short-haul rule 
when circumstances and conditions at the more distant 
point were dissimilar. In the Spokane case, decided 
June 22, 1911, the Commission admits that previously 
the fourth section was for practical purposes a nullity, 
and that for twenty years it had made no order of 
consequence under that section that could be enforced 
because of the existence of these words. It was in 
most cases a simple matter to show dissimilarity. 

Most of the earlier decisions relating to this sec- 
tion of the law were for this reason of a relative rather 
than an absolute character. They concerned themselves 
largely with the similarity or dissimilarity of the con- 
ditions which might require the strict enforcement of 
the law, or exhibit such a state of facts as wou!d war- 
rant the Commission in relieving the carrier of a literal 
following of its provisions. In one of the earliest 
cases, in the first year of its existence (1887), thie 
Commission said, in Missouri Pacific Railway Com- 
pany vs. Texas & Pacific Railway Company: ‘Where 
the circumstances and conditions attending a long and 
short haul under section 4 of the act are dissimilar, 
the prohibition against charging more for the short 
than the long haul is not applicable.” When the shorter 
was included within the longer distance, the lower 
tates might be established by the carrier for the longer 
distance without the sanction of the Commission. But 
in view of the possibility of a misconception or mis- 
judgment of the conditions, it appears that in most 
cases the Commission preferred to keep the matter 
somewhat in its own hands. In a decision rendered 
in 1892, it was held that where a similarity of condi- 
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tions existed the carrier was absolutely prohibited from 
charging the smaller rate for the longer distance, un- 

less the Commission, for good cause, saw fit to reliev: 

the carrier from the operation of the section. 

Competition was early (1887) recognized as one 
of the most obvious and effective circumstances that 
make the conditions under which a long and short 
haul is performed substantially dissimilar. Shortly 
after its organization the Commission announced its 
views on what might be considered as authorizing a 
departure from the rule of section 4. Actual com- 
petition might make the dissimilar circumstances and 
conditions to which reference has been made, and this 
might occur when the competition is with carriers by 
water or with foreign or other roads not under the 
provisions of the statute; or in rare and peculiar cases 
when a strict application of the general provisions of 
the statute would be destructive of legitimate competi- 
tion. 

Water competition, in order to create dissimilar 
circumstances and conditions, must be actual competi- 
tion which is of controling force in respect to traffic 
important in amount; but where the conditions ar: 
such as to make it morally certain that an advance in 
rates would result in developing competition of con- 
troling force, it was held that it would be unreason- 
able to require the carrier to demonstrate the fact b; 
an actual advance and a consequent loss of the traffic 
for the time being. 

In 1890 the principle was announced that the right 
of a carrier to lower its rates at a competitive pvint 
is subject to the limitation that the rates shall be such 
as to yield some profit; and even in through rates 
from the East to the Pacific coast, it was required 
that the rates maintained to intermediate points should 
be such as to yield some revenue over the actual cost 
of transportation and handling the business. 

Even though previous decisions under this sec- 
tion were practically nullified by the objectionabl 
words, it seems probable that the general effect has 
been not without some value. In the numerous en- 
deavors to show similarity or dissimilarity of condi- 
tions, the actual conditions seemingly have been 1 
many localities fairly defined. While therefore th: 
Commission is not now so greatly occupied in the <e- 
termining of relative rights, it has the more time ior 
the consideration of absolute rights; and the prope? 
determination of these must have been assisted by its 
previous extensive, if ineffectual, considerations. 





TO TAKE UP CASTINGS RATES. 


Austin, Tex., July 28.—The state railroad commis- 
sion has announced that it will hold a hearing Sep 
tember 12 to consider the proposal to change the car 
load ratings of castings for street and sewer improve 
ments, cast iron sewer inlets and manhole covers from 
fifth class to class C. 
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A NOTABLE WEEK IN REGULATION 
THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D: C., July 28.—In 
the matter of orders by the Inter- 
state Commerce Commission and de- 
cisions and opinions by the Com- 
merce Court the past week has been 
about as important for the lawyer 
who makes the Act to regulate com- 
merce his specialty as the calendar 
has ever shown. Naturally the finan- 
cial officials of the carriers will also 
have things to think about by rea- 
son of those orders and decisions. 

The reports and orders in the fourth section, Spo- 
kane and Salt Lake cases, alone will furnish material 
for thought for many months te come. Blanketing of 
rates from the Missouri River to the Pacific coast, with 
an attachment of graduated increases over those rates 
in violation of the rule in the fourth section, will keep 
the tariff makers busy for weeks, probably months, try- 
ing to adjust the tariffs. That is, they will be busy if 
the carriers decide to submit rather than carry the ques- 
tion to the courts. 

Aside from that, however, the opinions in the switch- 
ing cases, the Procter & Gamble private-car-on-private- 
track demurrage case and the Southeastern Rate case, 
furnish material that will keep lawyers from ennui. 

In each of the Commerce Court cases some branch 
of the jurisdictional question is answered. In none of 
them does the court limit itself so the limitation is vis- 
ible without a telescope. On the contrary, the court 
holds itself to have clear jurisdiction in all the cdses 
put before it and hands downs opinions in support of 
its stand. 

It the Procter & Gamble case the court says: 

“While the dismissal of a complaint by the Com- 
mission in a case like the present one may not in 
strictness be an order, in that it does not require or 
prohibit that anything shall or shall not be done, it is 
so in substance and effect, in that, by refusing to inter- 
fere with the practice or the charge complained of, it 
virtually approves it and makes it operative. If it was 
required by the act to hold that a court could not inter- 
fere with such an order, however confiscatory to the 
shipper it might be, the shipper being thus without legal 
redress, the act might well be declared unconstitutional 
“as wanting in due process of law. 

“The action of the Commission, if to be given any 
force, having thus the effect of an adverse decision with 
respect to the question invelved, must be regarded, even 
though negative in character, as an order within the 
meaning of the statute, which the courts may enjoin or 
set aside if legal or equitable grounds for doing so are 
found to exist. The petitioner therefore correctly came 
into this court, as it could previously have gone into a 
Cireuit Court of the United States—the requisite amount 
being involved and the case being one arising under the 
Federal law—to have the action of the Commission dis- 
missing its complaint set aside and the demurrage charge 
disallowed, if that should be the conclusion reached with 
regard to it, either by direct decree or by remanding the 
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case to the Commission with directions to sustain the 
complaint.” 

The court took jurisdiction in that case on the the- 
ory that the complainant having been forced to pay 
enough demurrage to entitle it to go into a Circuit Court 
for relief, the same having been denied by the Commis- 
sion, therefore it could entertain the complaint. 

But upon consideration of the merits, the court de- 
cided that the complainant is not entitled to relief be- 
cause the charging of demurrage is one of the conditions 
upon which the carrier elects to make use of the private 
cars furnished by him. The reasonableness of the 
charge not having been attacked, the court had to hold 
that the Commission did not err in dismissing the com- 
plaint. 

In the Southeastern Rate case the court disposed 
of the jurisdictionai question by laying down the propo- 
sition that the protection of the constitution goes to 
the extent of giving the courts the power to set aside 
an order of the Commission or an Act of Congress fix- 
ing railroad rates so high as to invade the right of ship- 
pers to have their goods carried at a rate that is rea- 
sonable both to them and the carrier. 

In the switching cases the court said the facts are 
undisputed and the decision of the Commission that the 
industrial switching performed by the carriers is the 
same as the team track or depot service performed by 
them is not a finding such as precludes the court from 
coming to a different conclusion. If there had been a 
conflict in the evidence or testimony upon which a find- 
ing of the Commission were based, the court says it 
would feel bound by the finding unless clearly and pal- 
pably against the weight of the testimony. In other 
words, there being no dispute as to the facts, the so- 
ealled finding of the Commission, in fact, is a mixed 
question of law and fact “which certainly ought not be 
held to be conclusive upon this court.” Further, the 
court, speaking through Judge Carland, says: 

“To say that the transportation of cars and freight 
te and from industrial plants located from one-fifth of 
a mile to seven miles from the main track of the car- 
rier is the same service which the carrier performs 
and for which it is paid by the general tariff charge 
when it delivers freight at its depot in Los Angeles, or 
at the team tracks, is so contrary to the admitted 
physical facts as to be wholly untenable. It seems clear 
to us that in the absence of statute the earriers in the 
present case are not bound to perform this industrial 
track service, and if they voluntary perform it under an 
arrangement with the owner of the industrial plant we 
see no reason why they may not charge a reasonable 
price therefor, and the charge in question is conceded 
to be reasonable. 

“We are not at liberiy to view the case at this time 
except as it appears from the petition, and we are 
wholly unable to come to the conclusion from the facts 
therein stated, which are to be taken as admitted for 
the purpose of this motion, that the industrial or spur 
track service is the same service that the carrier per- 
forms by delivery to the team track or at the depot, 
and therefore are unable to say that the general tariff 
charge on freight shipped to Los Angeles from points of 
origin would include a delivery at the industrial plant. 
Nor are we able to see how it can be said that the gen- 
eral tariff charge includes a delivery at the industrial 
plant. When it is said that the general tariff charge 
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for the transportation of freight to Los Angeles pays 
for the delivery of such freight at the industrial plant, 
upon what authority is this declaration made? Who is 
to say that it pays for delivery at the industrial plant? 
The carrier, in the first instance, is entitled to fix its 
tariff charges for the transportation of freight, and in 
this instance has fixed a certain tariff for the delivery 
of freight to Los Angeles. At the same time it fixed this 
general tariff it fixed a .tariff which it filed with the 
Interstate Commerce Commission, for this industrial 
track service, so that the only party in the first in- 
stance that had anything to say about what the general 
tariff charge should be was the carrier, and it has said 
that the general tariff charge only carries the freight 
to the depot or the team tracks. There is no evidence 
whatever that the carrier ever waived in any way its 
right to charge for the special service on the industrial 
tracks. There may be conditions under which the car- 
rier may waive its right to make a charge for terminal 
service, as was said in Interstate Commerce Commission 
vs. Stickney (215 U. S., 105): 

“The carrier is under no obligation to charge for 
terminal services. Business interests may justify it in 
waiving any such charge, and it will be considered to 
have waived it unless it makes plain to both shipper 
and Commission that it is insisting upon it. 

“The petition in the present case shows that before 
these tracks were constructed this charge was contained 
in the general tariffs of petitioners and that said charge 
for industrial track service was known to the different 
proprietors and owners of industrial plants and that 
they consented to such charge. It is admitted of course 
that such consent or infplied contract on the part of the 
industrial plant owners would be avoided if it was in 
conflict with any law of Congress regulating interstate 
commerce. If the carrier is not bound by law to de- 
liver freight at the industrial plant, and it cannot be 
successfully contended that it is, then it follows as a 
necessary consequence that this industrial track service 
is a special service and is not a service which the car- 
rier is bound to perform for the general tariff charge 
for the transportation of freight destined to Los An- 
geles, 

“The Commission made no finding that the charge 
of $2.50 in connection with the transportation of cars 
to and from industrial plants constituted an undue pref- 
erence or advantage or was discriminatory in any way, 
and these questions if they exist at all will not be dis- 
cussed.” 

From that decision Judge Mack dissented, but wrote 
no opinion. A. E. H. 


WANTS PERMISSION TO BUILD LINE. 

Albany, N. Y., July 28—The public service com- 
mission, second district, has received an application 
from the Corning, Keuka Lake & Ontario Railway Com- 
pany for permission to build a railroad from Corning, 
Steuben County, to Sodus Bay on Lake Ontario, Wayne 
County, a distance of 90 miles. After leaving Corning 
the proposed road will pass through Painted Post, 
Cooper, Curtis, Campbell, Savona, Sonora, Bradford, 
along the shores of Lakes Lamoka and Waneta, through 
Keuka and Crosby, along the eastern shore of Lake 
Keuka to Penn Yan; thence through Benton, Geneva, 
Steel, Harvey, Alloway, Lyons, Wayne Center and Alton 
to Sodus Bay. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down {Rulings in Con- 
tested Cases 


“Back Haul” Knocked Out 


OPINION NO, 1263 
APPLICATIONS FOR RELIEF UNDER THE FOURTH 
SECTION: Nos. 205, 342, 343, 344, 349, 350, and 352. 
(21 I..C. C. Rep., 329.) 


No. 1665. 
RAILROAD COMMISSION OF NEVADA 
vs. 


SOUTHERN PACIFIC COMPANY ET AL. 


No. 1796. 
MARICOPA COUNTY COMMERCIAL CLUB 
vs, 
SANTA FE, PRESCOTT & PHCENIX RAILWAY 
COMPANY ET AL. 


Submitted March 22, 1911. Decided June 22, 1911. 


1. Previous order herein as to class rates from points in east- 
ern defined territory to points in Nevada allowed to stand; 
but as to commodity rates an adjustment of the relation 
between such rates to the Pacific coast and the rates to 
interior Nevada points should be made under construction 
of present fourth section. 


Comparison of provisions of old fourth section and new fourth 
section made, and the varying views considered and dis- 
cussed; and the amended fourth section held to be a pro- 
vision of law within the proper scope of congressional ju- 
risdiction. 

3. The proviso authorizing this Commission to permit excep- 
tions to the general prohibition of the fourth section is not 
a grant of arbitrary or absolute power, but its exercise 
must be limited and conditioned upon the presence in spe- 
cial cases of conditions and circumstances which would 
make such exceptions legal.and proper and in no wise an- 

* tagonistic to other provisions of the act. 


4. It must be affirmatively shown by the carriers seeking such 
exception that injustice will not be done to intermediate 
points by allowing lower rates at the more distant points. 


5. The intendment of the amended law is to make its prohibi- 
tion of the higher rate for the shorter haul a rule of well- 
nigh universal application from which this Commission 
may deviate only in special cases and then to meet trans- 
portation circumstances which are beyond the carriers’ 
control. 

6. Survey of the facts involved in the transcontinental situation 
made; history of the long-fought struggle between the 
transcontinental railroads and the ocean carriers given; 
leading up to tke present basis of rail rates from the At- 
lantic seaports to the Pacific coast; and Held, That in the 
light of this history it is not to be gainsaid that the 
transcontinental lines must give consideration to sea 
competition. 

. Upon the facts disclosed by the record; Held, That the car- 
riers herein involved have not shown that undue discrim- 
ination was not effected by their rate adjustment between 
points in Nevada and points in California, nor have they 
established that the rates to the coast cities, if extended 
by them from eastern points outside the zone of water 
influence, are not fully compensatory. Transcontinental 
earriers ordered to readjust their present rates from east- 
ern defined territories to intermediate points as compared 
with such rates from said territories to Pacific coast points. 


Cleveland H. Baker, J. S. Shaughnessy and H. F. 
Bartine for Railroad Commission of Nevada. 

F. A. Jones for Maricopa County Commercial Club 
and Arizona Commercial Association. 

George J. Stoneman and E. S. De Pass for Arizona 
Railway Commission. 

Edward Chambers, Gardiner Lathrop and G. T. Nich- 
olson for Atchison, Topeka & Santa Fe Railway Com- 
pany. 

Hale Holden and E. C. Lindley for Chicago, Bur: 
lington & Quincy Railroad Company. 

L. H. Loomis, P. L. Williams, C. W. Durbrow, W. W. 
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Cotton, G. W. Luce, H. M. Garwood, J. C. Stubbs and 
H, A. Seandrett for Union Pacific Railroad Company, 
Oregon-Washingtcn Railroad & Navigation Company, 
Oregon Short Line Railroad Company, and Southern 
Pacific Company, 

J. P. Blair for Morgan’s Louisiana & Texas Railroad 
& Steamship Company. 

James C. Jeffery for Missouri Pacific Railway Com- 
pany and Denver & Rio Grande Railroad Company. 

H. C. Barlow fcr Chicago Association of Commerce. 

Louis D. Brandeis, D. O. Ives and S. C. Mead for 
Merchants’ Association of New York, Boston Chamber 
of Commerce, and 16 other eastern commercial organ- 
izations. 

Edward M. Cousin for The Dalles, Centralia & 
Chehalis and Willamette Valley Railway Exchange. 

R. H. Countiss for Transcontinental Freight Bureau. 

P. W. Coyle for Business Men’s League of St. Louis. 

N. B. Kelly for Philadelphia Chamber of Commerce. 

E. J. McVann for Omaha Commercial Club. 

J. N. Teal for Portland Chamber of Commerce, 
Seattle Chamber of Commerce, and Tacoma Traffic As- 
sociation. 

James J. Wait for Chicago Association of Commerce. 

E. E, Williamson for Shippers’ Association of Cin- 
cinnati. 

Miner P. Goodrich for San Pedro Traffic Bureau. 


Supplemental Report of the Commission. 
LANE, Commissioner: 

It is now nearly a year since the Commission issued 
its order establishing class rates from eastern points 
to stations in Nevada and Arizona. These decisions 
are reported in 19 I. C. C. Rep., 238 and 257. At that 
time it was announced that the question of commodity 
rates was reserved for later consideration. The con- 
tention of Nevada had been that under all provisions 
of, the act to regulate commerce the rate extended by 
the railroads to the Pacific coast terminal cities, such 
as Sacramento and San Francisco, should be granted to 
Nevada. By reference to the previous report it will be 
seen how insistent was the claim that to charge any 
higher rate to Nevada‘points than was given to Sacra- 
mento was a violation of the fourth section of the act 
prohibiting lower rates at the more distant point; that 
there was no such water competition at these coast 
terminals as justified the preferential rates given to 
them; that the rates to the coast were in fact reason- 
able and not abnormally low; that this was recognized 
by the carriers in making their divisions east of Ogden 
in that they accepted upon business destined to points 
in Nevada the same divisions upon _ transcontinental 
traffic as when destined to the coast terminals; and 
that whatever shadow of water competition remained 
which was potent in reducing the rate below a fully 
normal standard of reasonableness was more than offset 
by the shorter haul to the interior points, making the 
coast rate a reasonable one for the shorter haul to this 
intermountain country. 

After considering very fully these propositions, . the 
Commission came to the determination that rates on 
traffic between the Atlantic and Pacific coasts were 
affected by the presence of the ocean, and while the 
carriers made a blanket class rate to coast terminals 
upon a $3 scale (the blanket covering the whole of the 
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continent from Denver, Colo., to Portland, Me.), a rea- 
sonable first class rate to Reno, Nev., would be $2.90 
from Chicago and $3.50 from New York, The railroads 
have construed this finding to mean that a maximum 
reasonable rate from ocean to ocean by rail would be 
$3.70, and have notified the Commission that upon such 
a basis class rates would be graded down in accordance 
with the requirements of the fourth section. 

Before the Commission came to deal with the matter 
of commodity rates, Congress amended the fourth section 
of the act with this very intermountain situation dis- 
tinctly in mind, as the congressional debates disclose. 
Accordingly, after further hearings had been had with 
reference to commodity rates, the Commission went 
into an extensive inquiry as to the justification which 
the carriers could give for charging higher rates at 
intermediate than at terminal points. 


At the time the last report in this case was issued 


the Commission had before it the alternative of fixing 
a low scale of class rates) and making no excep- 
tions thereto, by the establishment of commodity rates, 
or the allowance of a high scale of class rates and 


taking from the classification a number of articles upon’ 


which spécial commodity rates would be fixed as ex- 
ceptions to the classification; the latter, as is generally 
known, being the manner by which the carriers them- 
selves throughout the years have adapted their rates to 
the movement of traffic, the foundation of a railroad 
tariff being its classification upon which is imposed a 
scale of graded rates with reference to such classifica- 
tion. Commodity rates are in essence exceptions to the 
classification based upon a belief in the economic ex- 
pediency of such course. For reasons that it is not 
necessary here to present—notably the fact that the 
carriers had theretofore extended a large number. of 
commodity rates to certain intermountain points—the 
Commission saw fit to follow the latter of these two 
methods, and, allowing a high scale of class rates, 
purposed proceeding to the establishment of a number 
of commodity rates adapted to the commercial needs 
of the Nevada shippers. Reno, it will be recalled, had 
but two or three score of such commodity rates, while 
Salt Lake City, on the east, had something more than 
200, and Spokane on the north some 600, while the 
terminal cities had commodity rates upon over 3,000 
different articles. Nevada’s demand was that she should 
be placed on a parity with her western neighbors, that 
all of the commodity rates given to them should be 
extended to her. The Commission was proceeding to 
make such selection of commodities as seemed proper 
when the law was amended, as already noted, so that 
there arose the third alternative of giving application 
to the fourth section so far as Nevada’s traffic was 
concerned. 


We have decided to allow our previous order as to 
class rates to stand, and, instead of fixing commodity 
rates, proceed in accordance with the appeal of the 
original complaint, but more particularly in compliance 
with our understanding of the meaning of the new fourth 
section to seek an adjustment of the relation between 
the rates to the coast cities and the rates to the in- 
terior points. 


For convenience, the new section four and the old 
section are here placed in parallel columns, the words 
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omitted from the old section being in italics, while those 
inserted in the new gection are likewise placed in italics. 


Sec. 4. That it shall be un- 
lawful for any common car- 
rier subject to the provisions 
of this Act to charge or re- 
ceive any greater compensa- 
tion in the aggregate for the 
transportation of passengers 
or of like kind of property, 
under substantially similar cir- 
cumstances and conditions, for 
a shorter than for a longer dis- 
tance over the same line, in the 
same direction, the shorter be- 
ing included within the longer 
distance; but this shall not be 
construed as authorizing any 
common carrier within the 
terms of this Act to charge 
and receive as great compensa- 
tion for a shorter as for a long- 
er distance: Provided, however, 
That upon application to the 
Commission appointed under the 
provisions of this Act, such 
common carrier may, in special 
cases, after investigation by 
the Commission, be authorized 
to charge less for longer than 
for shorter distances for the 
transportation of passengers or 
property; and the Commission 
may from time to time pre- 


Sec. 4. (As amended June 
18, 1910.) That it shall be un- 
lawful for any common carrier 
subject to the provisions of this 
Act to charge or receive any 
greater compensation in the ag- 
gregate for the transportation 
of passengers, or of like kind of 
property, for a shorter than for 
a longer distance over the same 
line or route in the same di- 
rection, the shorter being in- 
cluded within the longer dis- 
tance, or to charge any greater 
compensation as a_ through 
route than the aggregate of the 
intermediate rates subject to 
the provisions of this Act; but 
this shall not be construed as 
authorizing any common car- 
rier within the terms of this 
Act to charge or receive as 
great compensation for a short- 
er as for a longer distance: 
Provided, however, That upon 
application to the Interstate 
Commerce Commission such 
common carrier may in special 
cases, after investigation, be 
authorized by the Commission 
to charge less for longer than 
for shorter distances for the 


Se EOS 


scribe the extent to which such 
designated common carrier may 
be relieved from the operation 
of this section of this Act. 


transportation of passengers or 
property; and the Commission 
may from time to time pre- 
scribe the extent to which such 
designated common earrier may 
be relieved from the operation 
of this section: - Provided, fur- 
ther, That no rates or charges 
lawfully existing at the time of 
the passage of this amendatory 
Act shall be required to be 
changed by reason of the pro- 
visions of this section prior to 
the expiration of sia months 
after the passage of this Act, 
nor in any case where applica- 
tion shall have been filed before 
the Commission, in accordance 
with the provisions of this sec- 
tion, untii a determination of 
such application by the Com- 
mission. 

Whenever a carrier by rail- 
road shali in competition with 
a water route or routes reduce 
the rates on the carriage of any 
species of freight to or from 
competitive points. it shall not 
be permitted to increase such 
rates unless after hearing by the 
Interstate Commerce Commis- 
sion it shall be found that such 
proposed increase rests upon 
changed conditions other than 
the elimination of water compe- 
tition. 


In accordance with the requirements of this provi- 
sion, the transcontinental carriers parties herein filed 
applications within the prescribed period asking for re- 
lief from the drastic prohibition of the forepart of 
this section and offering justification for the existence 
of higher rates at stations in Nevada than at Sacra- 
mento and San Francisco, the more distant points. 
These applications came up for consideration with the 
new hearing on this case, and not only was extended 
argument had thereon, but new evidence was taken as 
to those peculiar conditions obtaining on the Pacific 
coast which might justify departure from the law’s com- 
mand. 

The New Fourth Section, 


Before proceeding to the consideration of the facts 
it may be well to ask what this new law means. It 
would avail nothing useful to review the many con- 
structions which have been urged upon the Commission. 
They vary in plausibility and lead to different ends. 
One of the most interesting is that presented by a group 
of shippers who urge that by the elimination of the 
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words “under substantially similar circumstances and 
conditions’ Congress has deprived the Commission of 
any standard by which it can determine whether a 
carrier shall be granted relief; for, without these words 
as a guide, and no other standard being substituted, 
the provision becomes a clear delegation of legislative 
power which may be exercised arbitrarily, and therefore 
the proviso under which exceptions may be allowed 
becomes void and the section stands as if the proviso 
did not exist—an absolute long and short haul provision, 
This, it is said, was done with purpose, indeed, with 
cunning. The. section was the result of a compromise 
between the two elements in the national legislature 
which had been compromising as to this section ever 
since the act to regulate commerce was first proposed 
There have been those who favored an absolute pro- 
hibition and those who favored a prohibition with ex- 
ceptions. When these two forces met, after long and 
fruitless discussion, the present compromise section was 
suggested. This, it is said, was acceptable to the rad- 
icals—the absolutists, so to speak—for they believed 
that without these words, “under substantially similar 
circumstances and conditions,’ in the act the proviso 
would be unconstitutional and the provision would be- 
come clearly mandatory and a perfect prohibition against 
the charging more for the shorter than the longer dis 
tance. Quite naturally, there is a still further view 
presented, that if the proviso is unconstitutional and 
falls for this reason, the entire section is destroyed. 

From these extreme views there are modifications 
of varying degree with all or any of which it seems 
now unnecessary to deal. This Commission is perform- 
ing a function for Congress which the legislature itself 
cannot directly exercise, because of the multiplicity of 
its duties. We are not inclined to any view which 
renders the act of Congress unconstitutional, much less 
do we look with kindliness upon a construction which 
makes the act of Congress absurd. 


Purpose of Congress. 


The simple truth is that Congress determined upon 
strengthening the long and short haul section. Members 
of Congress representing those portions of our country 
against which there was the greatest discrimination pre- 
sented amendmeats to the fourth section that would 
make it rigid, inflexible, absolute. Against these amend- 
ments the carriers themselves made protest that was 
supported with reason. The Commission itself, althougn 
the opportunity had frequently been presented to it, 
has never indorsed a rigid long and short haul section. 
Indeed, the present provision is drawn along lines whic! 
received the tentative approval of the Commission. 
Because those who advocated the absolute clause real: 
ized that there might be certain circumstances under 
which such a provision would do grave injustice to 
the carriers, they yielded to those who were in oppo 
sition to such a provision. At the same time, however, 
they insisted that the long and short haul section should 
be made more strong, more certain, and more effective. 
It was their complaint that, by reason of the construc- 
tion that had been given to the language “under su!» 
stantially similar circumstances and conditions,” the 
courts had devitalized this provision of the law and 
had rendered it of no value either to the South or (0 
the far West, where its provisions were most needed. 
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The result of this fusion .of ideas was the present sec- 
tion, which was supposed to represent two things: The 
elimination of the words which had by judicial inter- 
pretation played, as it was believed, such havoc with 
the law; and, on the other hand, the stiffening of the 
fore part of the section, which was its vital portion. In 
short, Congress intended that the law should say that, 
as a general rule, there should be no lesser charge ts 
the more distant point, but it was not willing to say 
that there should not be some exceptions to this rule, 
The railroads, however, were not to make these excep- 
tions themselves. Such exceptions were to be made only 
upon petition to the Commission upon public justification 
being shown. 


Here, however, we come to the criticism that a 
standard is not set by which this Commission can say 
whether an exception shall be made or not; in other 
words, that the fourth section, instead of being one 
which lodges the power in the Commission subject to 
a fixed criterion, vests such power to make exceptions 
arbitrarily in the Commission, subject only to its own 
caprice. The latter is a construction of this law abhor- 
rent to the theory of our institutions; and certainly not 
to be presumed as the one which Congress intended; 
and we venture the thought that a study of the history 
of this section since 1887 and the debates thereon in 
Congress, more especially the consideration that was 
given to this provisfon during the session of 1910, lead 
to a construction that is more simple, and entirely 
consonant with the power of Congress and with the 
theory of the entire act. 


Clearly section four is at least a continuance of 
the stringent prohibitions against discrimination which 
are found in the preceding sections. In section two the 
carriers are told that they must not prefer one indi- 
vidual over another in the matter of rates. This is 
an “equality clause,’ as the English courts style it; and 
it was taken from their law. All men for the same 
service are to have the same rate. And then, moving 
on to the next section, we find it made unlawful to 
give a preference, not only to a person, but to a locality 
or to a particular description of traffic. Naturally all 
traffic cannot be treated alike, nor all communities 
given the same rates, so that the prohibition against 
these forms of discrimination is limited by the expres- 
sion that such preferences or advantages which are 
undue or are unreasonable are not to be permitted. 
Because these words “undue” and “unreasonable” are 
used in the statute, it does not follow that the Congress 
attempted to lodge arbitrary power in the hands of 
the Commission in deciding when a preference was 
undue, nor can it be said that the presence of these 
qualifying words in any way minimizes the very direct 
declaration of Congress that there should be no pref- 
erence as between localities. Congress itself could have 
undertaken to make rates, to establish relationships 
between communities and between commodities. Be- 
cause of inconvenience this method was not followed, 
but it laid down certain rules which its administrative 
representatives “must follow, and we may take into 


‘consideration those various cireumstances which prop- 


erly would have acted upon the mind of the legislature 
in determining what was unreasonable, undue or un- 
just. We cannot act arbitrarily, for we must have 
reason. The exercise cf judgment necessarily implies 
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some play for the individual mind; for all men will not 
come to the same conclusion from the same set of facts; 
they do not see with the same perspective nor regard 
things from the same standpoint. 


Now, the Congress has pursued, it seems to us, 
precisely the same theory in regard to the fourth see- 
tion that it pursued in regard to the first, second, and 
the third sections. The fourth is but a definite con- 
tinuation of the policy it was announcing throughout 
the whole act. Discriminations must stop, viz., undue 
discriminations. Preferences and advantages must be 
put an end to—those, to be sure, that are undue and 
unreasonable. The rule is absolute; but there is a 
modification to this rule which allows the exercise of, 
a wise and a judicial discretion. So with reference to 
the long and short haul section. It is in its nature a 
discrimination for a community that is nearer New 
York to be charged a higher rate upon freight from 
New York than a community that is at a greater dis- 
tance from New York, the same line being used for 
the traffic. Upon its face nothing could appear more 
unjust than the relationship that exists between the 
intermountain cities such as Reno and the coast cities 
such as San Francisco. 


And Congress 24 years ago, having in mind such 
situations throughout the country (for this the debates 
and the Cullom report evidence), sought to condemn 
such discrimination, and for the public welfare to put 
an end to a situation that was so provocative of com- 
plaint and created such friction between the shipping 
public and the transportation agencies. The state has 
the interest of the highest order in securing harmony 
of relationship between the railroads, which are the 
people’s highways, and the shipping public. It has a 
political interest in seeing that communities are not 
embittered against each other; that the people of Ne- 
vada, for instance, do not feel that they are oppressed 
and placed at a disadvantage by reason of favors ex- 
tended to their neighbors on the west of them by the 
railroads. No one can doubt that it is within the proper 
function of the state to make rules by which peace 
will be established between cities as between individuals, 
and this Commission was erected so that there might 
be a tribunal to which appeal could be made by that 
community which felt itself wronged by reason of an 
advantage given to a rival community. For 20 years 
this Commission has labored to secure laws and their 
enforcement which will lead to the destruction of those 
preferences as between individuals, which were a cause 
of a bitterness between business rivals, and within the 
last few years we have indulged the confidence that 
the practices under which such preferences thrived had 
fallen into neglect and some degree of disgrace. The 
more difficult labor of the Commission latterly has been 
to adjust difficulties as between communities, and we 
have as one guide in this respect the fourth section 
of the act. Congress felt the old section to be inade- 
quate; it substituted another; it cast the burden upon 
the carrier of establishing its right to an exception from 
the general rule which it lays down, and to which it 
expects adherence—the shorter haul shall not be charged 
the higher rate. So, as we feel our way back through 
the vast mass of legislative and judicial construction 
touching this particular section of the act (which in 
most part serves more to confuse than to clarify thé 
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problems confronting us), we come at the end of the 
long and devious journey to section four as originally 
reported by the Cullom committee in 1886. The Senate 
select committee, of which the now venerable Senator 
Cullom was chairman, found itself in precisely the 
same state of mind relating to this problem that we 
know by congressional history to have been that of 
the last Congress which dealt with this problem, for 
in the Cullom report it is said that— 


No question which can enter the problem of railroad regu- 
lation has given the committee more perplexity than that relat- 
ing to the utility and expediency of legislation prohibiting a 
earrier from charging more for a shorter than a longer haul 
under any circumstances; not that we have any doubt as to 
the injustice of such a charge under most circumstances, but 
because it seems inexpedient to enforce such a regulation under 
all circumstances. 

Being, therefore, of the mind that there should be 
such a general rule, subject, however, to proper ex- 


ceptions, the Cullom report suggested this section four: 


Section 4. That it shall be unlawful for any common carrier 
subject to the provisions of this act, to charge or receive any 
greater compensation in the aggregate for the transportation 
of passengers or property for a shorter than for a longer dis- 
tance over the same line in the same direction, and from the 
same original point of departure, if such greater charge for 
the shorter distance constitute an unjust discrimination; but 
such greater charge for a shorter distance shall be presumptive 
evidence of unjust discrimination, which may, however, be re- 
butted by the common carrier. 


Upon application to the Commission appointed under the 
provisions of this act, such common carriers may, in special 
cases, be authorized to charge less for longer than for shorter 
distances for the transportation of passengers or property, and 
the Commission may, from time to time, make general rules 
covering exceptions to any such common carrier in cases where 
there is competition by river, sea, canal or lake, exempting 
such designated common carrier from the operation of this 
section of this act; and when such exceptions shall have been 
made and published, they shall have like force and effect as 
though the same had been specified in this section. 

’ 


The language of this first paragraph reveals the 
philosophy upon which this section was originally based. 
The Congress is continuing its declaration of antag- 
onism to unjust discrimination. This provisicn is not 
a distinct and separable part of the act; it is but one 
declaration or pronouncement as to what Congress re- 
gards as inimical to public policy. Instead of allowing 
this kind of discrimination to remain in obscurity as 
others are, the law separates and distinguishes it by 
naming it. To charge more for the shorter haul over 
the same line shall be presumptive evidence of unjust 
discrimination, and the burden is cast upon the carrier 
justifying a condition which is prima facie unlawful 
and unjust. 


If, now, we turn again to the new section four and 
read the first paragraph again, we see that it varies 
in no degree whatever in spirit and intent from this 
section reported to the Senate nearly 25 years ago. 
We have reverted to the idea of an earlier day, broad- 
ened, perhaps, slightly. The test which the Commission 
must now apply to determine whether the carrier may 
be given the advantage of an exception to the general 
rule of section four is the same test that it may apply 
with respect to any other discrimination or inequality, 
There is incorporated in section four every standard 
set up by Congress as a guide to this Commission which 
is to be found in any section of the act. And the lee- 
way or discretion which may properly be exercised by 
this Commission under any other section may properly 
be exercised under this section. For instance, it is for 
us, acting within the limitations of the law, to determine 
what is a reasonable practice for a common carrier to 
pursue. This calls for the widest exercise of discretion. 
And, if our judgment is arbitrary, or we transcend those 
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limitations properly, binding such a tribunal, our act 
may be set aside. But in every decision of this Com- 
mission, under any section whatsoever, there enters the 
element of personal judgment, just as in every verdict 
of a jury the result is colored necessarily by the mental 
attitude and experience of the juror. 


Constitutionality. 


The Commission has not been left without a proper 
test to apply: The test of justness, of reasonableness, 
of discrimination, of preference and advantage; the 
test of fair play as betwen communities. With this 
construction of the statute, which is historically sup 
ported, as well as by those more or less variable meas- 
ures known as the canons of statutory construction, the 
statute becomes both practicable and constitutional; we 
are neither forced to disregard it as a whole nor to 
eliminate any of its provisions; it does not become an 
absolute long and short haul section, because the proviso 
permitting of exceptions remains; the provisional clause 
does not regulate the entire section to the limbo of 
unconstitutionality, because we find that it may be «ad- 
ministered in thorough harmony with the whole act, 
part of which it is; and the tests and standards to be 
applied are not matters of fancy, but are the express 
and positive words in the law itself. In short, Congress 
has undertaken to specify distinctly one practice which 
it wishes especially to destroy and charges this Com- 
mission not to permit it to obtain unless such dis- 
crimination, such preference, such practice, may be 
shown not to be a discrimination that is unjust, a 
preference that is undue, or a practice that is unrea- 
sonable, because of peculiar facts and conditions. 

All the burdens of establishing these justifying con- 
ditions are cast upon the carriers; the doubts are to 
be resolved against them; the wish of Congress is 
expressed and clear. The carrier may no longer float 
along as under the old section, needing no other justi- 
fication for its policy than its own conscience, but must 
set forth clearly what it is doing and convince those 
constituted to judge that this exceptional policy in a 
special case is in harmony with the intent of Congress 
that communities shall be treated fairly, one with rela- 
tion to the other. The more distant community shall 
not be preferred over the nearer one because it may 
please the carrier to develop the one and retard the 
other. As it costs more to carry traffic a longer dis- 
tance, so the rate to the farther point shall not be 
made less than the rate to the nearer point merely 
because of railroad policy. So far the section estab- 
lishes a shipper’s principle, and is in sympathy with and 
expressive of the most primary principle of equality. 
The proviso, however, is primarily for the carrier's 
benefit; it recognizes that the railroad may engage in 
competition for traffic to more distant points at lower 
rates than may be charged to intermediate points with- 
out doing injury or injustice to such intermediate points. 
But to this policy a limit may be, indeed, must be put. 

There is in our minds no doubt but that the Con- 
gress can put into effect a long and short haul clause, 
such as is here considered. Similar provisions obtain 
in the laws Of Arkansas, Indiana, Kentucky, Iowa, Mas- 
sachusetts, Michigan, Minnesota, Nevada, New Hamp- 
shire, New Jersey, North Dakota, Ohio, South Carolina, 
South Dakota, Texas, Vermont, Virginia and West Vir- 
ginia. The provision of our law is almost identical with 
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that of Kentucky, which was upheld by the Supreme be done to intermediate points by allowing lower rates 
Court in the case of L. & N. R. R. Co. vs. Kentucky, at the more distant points. 


183 U. S., 503, in which the court said (page 515): (4) That the intendment of the law is to make its 


But if it be competent for the state, a gpm ie « prohibition of the higher rate for the shorter haul 

ses, to wholly forbid, in every case, an y every carrier, e ‘ ad " 
Phareing of more for a short than-a long haul, it is not easy 2 rule of well-nigh universal application from which 
to see why the state may not permit such charges roug hi ‘ommissic i in i as 
the action of a tribunal authorized to investigate the subject this Commissicn may Gevinte only special ¢ Se: and 
and to afford relief in cases deemed proper. Such a neg then to meet transportation circumstances which are 
is ex gratia, in the direction of exonerating the carrier from . ’ g E 
what the argument concedes to be a lawful limitation. Buch beyond the carriers’ control; that is to say, a carrier 
an exercise of discretion by the railroad commission wou € hall no refer the more distant point b ivine i 
no more arbitrary than if the Constitution had authorized the tp (oom Y eS 
legislature to allow in special cases a greater charge for the the lower rate because of any policy of its own initia- 
shorter than for the longer distance, and to prescribe the ex- : ‘ . P . - 
tent of such excess. We are not prepared to accept the view tion, but if at the more distant point it finds a condi- 
that the railroad commission, in acting under section 218, is tion to which it must conform under the imperious 
merely an administrative body, and as such subject to judicial a 3 OE ai : 
review. It is rather a constitutional tribunal, empowered, upon law of competition if it would participate in traffic to 
the application of the carrier, to investigate the special cir- * * i : ee : : : 
cumstances and conditions which are claimed to justify the that point it may discriminate against the intermediate 
relief of the carrier from the operation of this section. It is not point without violating the law, provided it establishes 
compulsory upon the carrier to make such application for relief s beet 
to the commission. If he does not choose to do so, he will such necessity before the Commission. But to this 
continue to operate his railroad under and subject to the Oe” ae imi 4 
constitutional prohibition. If he elects to resort to the com- discrimination there may be a limit set by the Com 
mission, he can no more complain that its judgment is final, mission. The discrimination may not be such as to 
when it is against his contention, than the community affected ss s ® n 
can complain when its judgment is in his favor. offend the reasonable standards of the law, for it is 


said that the Commission may from time to time prs- 
scribe the extent to which such designated common 
carrier may be relieved from the operation of this 
section. 


It has been said that while a sovereign state by 
incorporating such a provision in its constitution could 
make it the law, it was beyond the power of Congress 


to enact a statute of this character in that Congress I h h a h ti f differ f 
itself legislates under constittuional limitations. It is PS SR; ORS See SO Se eee ee 


not profitable to argue this attenuated proposition. The ep! predecessor? It is not, perhaps, necessary to answer 
fundamental right of Congress to regulate the rates this queies in. of . pessiite ao Two. things... am 
and the practices of the carriers engaged in interstate eeee: rena oe Re manned aelee upon the. <ar 
commerce takes from these carriers the power to set pining Rp te ew bier Ne ee ~~ - 
up a policy of their own in contravention of the deter- paraile] step by step the circumstances and conditions 
mination of the national legislature. Until a carrier at the two contrasted points, the burdem wr 
could demonstrate that its property was being con- clearly — the shoulders of the ees to make goed 
fiscated by the enactment of a hard and fast long and ow — title to = order of exception; and, further, 
short haul clause it could not be heard to complain this important modification, that by the elimination of 
against the enactment of such a law. But this is no the words: gape substantially similar circumstances 
such provision. This section as it stands now reveals te pasereneags Conga ben: taken hasiopess ie iw ~~ 
the mind of the Congress that in fairness to the car- embarrassing modification of the prohibitics against the 
riers they may be allowed in exceptional cases to meet higher charge to the intermediate point. Congress cut 
exceptional conditions at distant points, but these ex- hens werta:; fecen ie. sat eahtety _— ee - 
ceptions shall be controlled, not by the whim of the it cast the burden upon the carriers to prove their need 
carrier or by its own desire to give preference or to for the exception; it wished to reduce the discrimination 
increase earnings. The public will permit the discrimi- im, Rates SOlwom paras es - minimum and te Bene 
nation against the nearer points if it is reasonably pathway to the exception SHRcEN, and Bot tame 

established that the carrier will suffer if such dis- 
crimination is not permitted, and, too, that the public 
will not suffer by such procedure. The proviso of the We turn now from consideration of the law to a 
act is an extension of governmental leniency. It is survey of the facts involved in the transcontinental rate 
made in the carriers’ interest, and if it were removed Situation. It is more than twenty years since this Com- 
from the act there is doubt if the carriers themselves mission was first petitioned to extend to intermediate 


Review of Facts, 


could be heard to complain. points the westbound rates that were given to the 
In dealing with this case we shall regard these Pacific coast terminals. The agitation for a rigid ap- 
propositions, therefore, as established: plication of the rule that a more distant point should 


; joy ¢ wer r has persisted throughout the 
(1) That the fourth section as amended in 1910 ae - = isan . : oe 
+ aiid se ae years, manifesting itself before the Commission, the 
is aS a whole constitutional, a provision of law within ; : 

, CR a courts, and each succeeding session of Congress at 
the proper scope of congressional jurisdiction. e , ' , 
which consideration was given to the amendment of 


; . the act to regulate commerce. The intermountain coun 
to permit exceptions to the general prohibition of the try, in which Reno is a typical point, has led in this 


section is not a grant of arbitrary or absolute power, agitation. A shipper finds it difficult to reconcile him- 
but its exercise must be limited and conditioned upon self to paying $500 a car for the transportation of a 
the presence in special cases of conditions and cir- carload of merchandise to his own city when that 
cumstances which would make such exceptions legal same carload will be carried from the same point of 
and proper and in no wise antagonistic to other pro- origin through his city to a point 500 miles beyond for 
Visions of the act. $300. Such a condition appeals to all as prima facie 

(8) That it must be _affirmatively shown by the unjust. The railroad, however, answers that it grants 
carriers seeking such exception that injustice will not the $300 rate, not because it desires to, but under 


(2) That the proviso authorizing this Commission 
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compulsion of water competition, and that the $500 rate 
is reasonable for the service that is given to the inter- 
mediate point. 

The carriers do not deny that upon them rests the 
burden of establishing the reasonableness of the con- 
diticn that obtains. Conscious of its apparent unfair- 
ness, they insist that it does no injury to the points 
upon which are imposed the higher rates, and that it 
would be contrary to the interest of the carriers and 
to the broadest public policy were the present system 
changed. We come thus to inquire: What is the trans- 
continental scheme cf making rates, and what are the 
causes which have prceduced it? Has there been real 
competition between rail and water carriers, and what 
has been its effect? To what extent, if at all, does 
this present rate scheme rest upon the active rivalry 
of ocean and rail lines? x 


Western Terminals. 


If one reverts to the original report in this case 
and studies the map therein printed, it will be seen 
that what is known as transcontinental territory extends 
from Colorado on the west to Maine on the east, and 
from this blanket the same rates are given practically 
upon all classes and commodities to what are known 
as Pacific coast terminal points, Of these latter the 
principal ones are Seattle, Tacoma, Portland, San 
Francisco, Los Angeles and San Diego. In Oregon but 
two places enjoy these rates—Astoria, at the mouth of 
the Columbia river, and Portland, at the junction of 
the Willamette and the Columbia rivers—to both of 
which pcints steamships and sailing vessels carrying 
Atlantic seaboard traffic have easy and constant access. 
In southern California, San Diego is upon a harbor and 
is a port of call for steamships engaged in interoceanic 
traffic. Los Angeles, however, is not upon the sea; at 
least has not been until recently. The. city limits of 
Los Angeles have now been extended so as to include 
a strip of land extending from that city to the port of 
San Pedro, which has become the port of Los Angeles, 
and the citizens have raised a fund for the improve- 
ment of the harbor and its water front and the building 
of a municipal line of steam railroad for the 16 miles 
between the heart of the city and the water’s edge. This 
anomalous condition of things, however, exists—that until 
a recent order of the Commission the little city of San 
Pedro, through which traffic by water moved to and 
from Los Angeles, was denied terminal rates, although 
the city of Los Angeles, which was inland, enjoyed 
such rates. Many cities and towns an equal distance 
from the seacoast but equally accessible thereto do not 
enjoy terminal rates, and some immediately upon the 
coast, such as Ventura and Santa Barbara, pay highes 
rates than does Los Angeles. How, then, is this prefer- 
ence of Los Angeles justified? The answer of the rail- 
roads is that the benefits of sea competition were ex- 
tended to. Los Angeles by an arrangement between the 
Santa Fe Railroad and the American-Hawaiian Steam- 
ship line, the Santa Fe publishing an extraordinarily low 
schedule of rates upon traffic transshipped at San Diego 
and destined to Los Angeles. In 1900 the American- 
Hawaiian Company put on a line of steamships by way 
of the Straits cf Magellan, and for the last five years 
has had a considerable fleet engaged in this through 
business by way of the Tehuantepec Railroad, which is 
controlled by the Mexican Government. This steamship 
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line stops at San Diego, but does not stop at the port of 
San Pedro. The Santa Fe Railroad extends to it and 
other water carriers a schedule cf class rates from San 
Diego to Los Angeles approximately the same as that 
obtaining over the San Pedro line from San Pedro tq 
Los Angeles, this schedule being based on a 16-cent rate 
per 100 pounds for first-class traffic. Thus Los Angeles, 
by a combination of circumstances, becomes a “terminat 
point.” “ 


Proceeding northward to central California, the 
first terminal that we find is San Jose, which is some 
ten or twelve miles removed from the Bay of San 
Francisco and cannot be reached by water; but it en- 
joys the advantage of being upon the original line of 
railroad which was built around the southern end of 
the Bay of San Francisco. Moreover, it is possible to 
transport freight from San Francisco to San Jose by 
water and wagon, and by rail, for perhaps $1 a ton: 

Without continuing this inquiry into the geographi 
cal position of the various terminals, it may be stated 
in general that around San Francisco there has been 
thrown a cordon of terminal points extending from San 
Jose, on the south, to Marysville, on the north, to which 
points terminal rates are given—that is, rates which are 
the same as to San Francisco—but to none of these 
points do the ccean steamships ply directly in the car- 
riage of westbound freight. That is to say, although San 
Francisco is the only city in central California which 
enjoys direct water competition with the Atlantic sea- 
board, the railroads serving that city have, as a matter 
of policy, given to many of her neighbors the same rates 
that she enjoys, and because of railroad competition the 
steamship lines which reach San Francisco now give 
these cities the same rates as are given to San Fran- 
cisco. The steamships absorb the local transshipment 
rates from San Francisco to interior points, because it 
has been railroad policy to establish these additional 
terminals not directly upon the ocean and not served 
immediately by the ccean carriers. The justice of this 
policy we de not herein pass upon. The city of San 
Francisco insists most strenuously herein that if the 
carriers justify a variation from the requirements of the 
long-and-short-haul section by reason of the fact that 
ocean carriers can deliver Atlantic seaboard business at 
that port for a certain figure, it is unfair to extend the 
advantage which San Francisco enjoys to interior points 
not equally well situated. The interior cities not so 
favored say that if such extension is made to these 
interior bay or river points it should logically be car- 
ried farther east to such cities as Reno, Fresno and 
San Bernardino, because the granting of those rates to 
points where they are not compelled is an admission o! 
their reasonableness or else it is a pure matter of rai! 
road policy which effects a discrimination against an 
actual sea competitive point. 


From this rough sketch of the Pacific coast termi- 
nal situation it is at once perceived that it is not the 
result of the rigid application of any principle based en 
tirely upon sea competition, for terminal rates are given 
to cities which are not upon the ocean, and the rai! 
roads themselves in some cases have forced the se: 
carriers to absorb inland rates in order to meét rail 
road competition at these interior terminal points. | 
passing it may be said that the population of Cali 
fernia is approximately two and a half millions, 0! 
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which it is estimated by Mr. Chambers, of the Santa 
Fe, that two million are at, or within 30 miles of, ter- 
minal points. 

Turning our eyes eastward and regarding the terri- 
tory in which originates this traffic, it is at once appre- 
ciated that the same rate applies whether the traffic 
comes from New York harbor or from Chicago or Kansas 
City. Now, it is not contended that there is any direct 
water competition from Chicago or Kansas City, or thé 
iertitory intermediate between the Missouri River and 
New York. How, then, does it come about that the 
same rates apply from inland points as from seaports? 
To answer this question it may be well to look back over 
the very remarkable history of the long-fought struggle 
between the transcontinental railroads and the ccean 
carriers. 

The Troublous Sea. 


In 1869, when the Union Pacific and Central Pacific 
railroads were united at Promontory Point, Utah, there 
was no such thing as a transcontinental rate, excepting 
as it was made up of a combination of locals. In fact, 
at that time it was not expected, so Senatcr Stanford 
has testified before a Senate committee, that there 
would be any real competition between the transcon- 
tinental railroad lines and the ocean carriers. The 
original purpose of constructing the Central Pacific road, 
so far as its California promoters were concerned, was 
to carry eastward from the Pacific coast to the in- 
terior, and the rates made across the Sierra Nevada 
Mountains were made to meet and overcome the then 
existing competition of the mule team. It was not the 
primary purpose to extend this road across Nevada, but 
only to furnish a means of communication between the 
city of Sacramento and the rich mining towns along the 
ridge of the Sierra Nevadas and on their eastern slope. 
Confessedly it was the lure of the government subsidy 
which induced the extension of this line to the eastward. 
The purpcse of the Central Pacific was to act as the 
distributor of the ocean-borne freight which was brought 
into the Bay of San Francisco by Sailing ship coming 
in around the Horn; and for some time following the 
establishment of this through transcontinental route no 
serious effort was apparently made to induce the all-rail 
overland movement of traffic, which did not require 
especial or express service. 

The first through rate published was an open rate 
of $8 per 100 pounds, first class. This rate was scaled 
down, being lower from Pittsburg, and still lower from 
Chicago and other points. When competition was begun 
with the clipper ships out of New York, class rates 
were reduced to a $6 scale, and these were graded from 
the east westerly. Commodity rates were also at this 
time established in an effort to take from the ships 
important volumes of business. These open rates, how- 
ever, were found to be unsuccessful in developing any 
considerable amount of transcontinental business, owing 
to the fact that whatever rates the railroads made were 
met by the boat lines. Accordingly in 1877 the Union 
Pacific and Central Pacific, which worked together in 
this matter, instituted what is known as the special 
contract system, under which they published two rate 
sheets, one known as the “white list” and the other as 
the “pink list.” The white list contained the open or 
public rate; the pink list contained the contract rate. 
Contracts were made with individual shippers that if 
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they would give to the railroad line all of their traffic 
for a year to the exclusion of ocean carriers they would 
have a rebate down to the figure fixed in the pink list. 

The battle began in earnest at this time between 
the railroads and the ocean lines. Whatever competition 
there had been before was insignificant when compared 
with that which followed the year 1877. At that time 
the railroad interests evidently determined upon driving 
the ships from the sea, and they very proudly admit 
that they succeeded in this effort at least to the extent 
of nullifying or controlling the water competiticn. The 
jobbers of the Pacific coast were individually dealt 
with; their waybills by the water lines were furnished 
to the railroad, from which it ‘estimated the volume of 
traffic and the amount of charges paid thereon by the 
shipper. Upon this basis a rate was made by adding 
to the ocean charge an additional allowance for the 
saving in insurance arising out of movement by rail, 
the saving in interest upon the value of the freight, and 
an additional amount for the comparative certainty of 
delivery and _ expedition, Different rates apparently 
were made to different shippers. This secret contract 
system, by which a rate was made to each individual, 
firm or shipper, was a logical application of the prin- 
ciple that the carrier should charge what the traffic 
would bear. For several years this system was _ suc- 
cessfully pursued with increasing advantage to the rail- 
roads; but under the pressure of strong popular agita- 
tion, and owing to the fact that the shippers were in 
many cases found to have broken faith, the railroads de- 
termined upon again publishing but one rate. To ar- 
rive at this rate they adopted a policy of “harmoniza- 
tion,” as it was termed; they averaged the rates upon 
various commodities which had been charged to various 
shippers and made a new schedule of rates, from which 
they varied as emergency might require or expediency 
advise by the current method of rebating. 

Thus far we have taken no account of the Panama 
route, which had been opened and operated since the 
early days of the rush to the gold fields. This route was 
in the control of the Pacific Mail Steamship Company. 
In 1871, hardly two years after the opening of the 
transcontinental rail route, the Union Pacific and Central 
Pacific railroads entered into agreement to subsidize 
the Pacific Mail, buying its space at an agreed figure, 
and often running the steamships empty. This arrange- 
ment was continued until 1881, when the steamship line 
was turned over to an association known as the trans- 
continental association, which continued the arrange- 
ment until 1893, so that during this period the Panama 
route offered no serious competition to the rail lines. 
And to continue the history of this negligible factor it 
sea competition, it may at this time be said that the 
Pacific Mail Steamship Company is now controlled, 
through stock ownership, by the Southern Pacific Com- 
pany, and has been since the year 1900. 

Throughout this period of competition between 
ocean and rail lines we find this interesting rate condi- 
tion to have existed: Class rates to Pacific coast ter- 
minals increased with the distance and were higher 
from Atlantic seaboard points than from interior points; 
commodity rates, however, which were created to meef 
special conditions at the seaboard—the weapons fash- 
ioned for the destruction of the clipper ships—were 
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lower at the ports than at the interior points. In the 
language of Mr. Luce, of the Southern Pacific— 


Commodity rates were scaled up from the seaboard in the first 
instance, but the class rates were scaled down from the sea- 
board. There was always a higher class rate from New York 
than from Chicago, but often a lower commodity rate from New 
York than from Chicago. 


In 1883 a new competitor entered the field—the 
Sunset-Gulf route, a water line from New York to New 
Orleans owned by and connecting with the, Southern Pa- 
cific line from New Orleans to San Francisco. This new 
line was looked to by the carriers generally to “take 
care” of water competition, in the significant language 
of a Southern Pacific official. It entered upon the 
work with such heartiness that before long the Pacific 
Mail alone kept on its perfunctory way between Panama 
and the Pacific coast terminals. The clipper ship as a 
competitor had been destroyed, Pacific Mail had been 
subsidized, and the transcontinental lines were in con- 
trol of ocean as well as land transportation. 

It is the estimate of the Southern Pacific that of all 
the traffic moving from the Atlantic seaboard to Cali- 
fornia from 1885 up to 1891 the Sunset-Gulf route car- 
ried from 75 to 90 per cent, and of the balance prac- 
tically all went by rail. The aggressive policy of the 
Southern Pacific Company in instituting a water line 
of its own between the Gulf and the Atlantic drove its 
water competitors out of the field and took from the rail 
lines all but the most insignificant proportion of trans- 
continental traffic. Those were the fine free days when 
“all sorts of rates could be had and all sorts of tariffs 
could be found.” 


The Santa Fe Enters the Field. 


By the year 1885 competition by sea was not more 
than nominal, In that year, however, the Santa Fe, be- 
ing completed to Los Angeles, came into the field claim- 
ing its share of transcontinental business destined to its 
new terminal, California. Up to its coming, and fo? 
some years prior, commodity rates had been graded up 
from New York; that is to say, the rates from Pittsburg 
territory to California, and from Chicago to California, 
were higher than from New York. The theory of the 
rail carriers was that they should meet the competition 
at the point where the competition actually existed— 
at the seaboard. But the Santa Fe had its eastern 
terminus in Chicago. It found the Sunset-Gulf route 
carrying practically all of thé Atlantic seaboard busi- 
ness at rates below the all-rail rates—at any rate that 
it chose to fix. In its view it was all well enough 
for the Southern Pacific to send out from the Gulf its 
own boats that would drive all rivals from the ocean, 
but because it had done this service to the rail carriers 
it was not to follow that all the traffic was to remain 
in the possession of the Southern Pacific. Whatever 
rates, therefore, the Sunset-Gulf route chose to make 
at New York the Union Pacific and Santa Fe declared 
they would make from Chicago. This determination of 
railroad policy was given the name of “market compe- 
tition.” It was said that the great middle west was 
building up and should have its opportunity to compete 
with the Atlantic seaboard for the developing trade of 
California. The Santa Fe did not reach New York; the 
Southern Pacific did; the Santa Fe would give to Chi- 
eago and to St. Louis and to Kansas City the same op- 
portunity to feed and clothe the people of California 
that the Southern Pacific gave to the people of New 
York and Boston. Then followed an interesting rate 
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war, which culminated in 1887 in the installation of a 
new set of graded rates, this time scaling lower as 
they receded from the Atlantic seaboard. 

The date in this case is significant, for in that year 
(1887) the act to regulate commerce went into effect, 
In this connection the testimony given by Mr. Luce, the 
assistant to the vice-president of the Southern Pacific 
Company, in response to questions by the chairman of 
the Commission, is illuminating: 


The Chairman. You spoke this morning of a truce, or 
something of that nature, which the carriers entered into just 


ge ga passage of the act to regulate commerce, about 1886, 
think. 

Mr. Luce. Yes, sir. 

The Chairman. If I understood you correctly, all special 
contract rates went out of use about 1881? 

Mr. Luce. The special contracts themselves; yes, sir—1881. 

The Chairman. And then, between 1881 and the time of 
this truce, they were published rates? 

Mr. Luce. Yes; individual lines published rates. 

The Chairman. But they were not adhered to much, as I 
understand it? 

Mr. Luce. Not very much, 

The Chairman. I say, by rebate or otherwise—— 

Mr. Luce (interposing). They were departed from. 

The Chairman. Yes. Now, what was the nature of that 
truce? What did you mean by that? 

Mr. Luce. Just prior to that time that I had in mind, 
there had been a very severe war in rates. I do not know 
whether that was the reason for the creation of this Com- 
mission or not, but the struggle had been very disastrous; two 
or three lines, I think, were very much crippled, going into the 
hands of receivers; and just before the act was passed, effective 
in April, 1887, I think, the lines got together and said, ‘Here, 
let us stop this foolishness; let us have some standard of rates 
and see what we can do on that basis.’’ I believe the rates were 
made 50 per cent of the old tariff rate that had been used for 
two or three years. I presume the Carriers thought that it 
would not be judicious to put their rates right up to standard 
100 per cent, so they decided on a 50 per cent tariff. 

The Chairman. You mean 50 per cent more than the pub- 
lished rate, or 50 per cent of the published rate? 

Mr. Luce. Of the published rate. The class rate at .that 
time moved a great deal of the traffic. The commodity rates 
were not as many, nearly as many, as they are to-day. The 
commodity list has grown, as all know, year by year. I believe 
in 1894 there was something like 2,000 commodity rates, whereas 
to-day, as stated, there are about 3,300 to 3,500 articles upon 
which commodity rates apply. 

fhe Chairman. Now, about what was the rate on first 
class along in the eighties, just before this truce of which you 
speak? 

Mr. Luce. I think the rate from 

The Chairman (interposing). From New York to San Fran- 
cisco? ’ 

Mr. Luce. I think the rate from New York was on a $6 
scale in those days, or $5, I will not be sure. It seems to me 
it was a $6 rate from New York, and I think $5 from Chicago. 

The Chairman. Then that resulted in putting in about a $3 
rate on first class? 

Mr. Luce. Yes. I do not recall whether the through rate 
from New York was put down on a 50 per cent basis or whether 
that 50 per cent applied only from Chicago, but my impression 
is that it applied from New York, although I won’t be positive 
as to that. . 

Mr. Lyon. I have the rate from New York, July 18, 1887, 
if you want it—$3. 

The Chairman. That is about what it was made when the 
act took effect. 

Mr. Luce. Yes. 

Mr. Lyon. It was $2.10 from the Missouri River, $2.30 from 
the Mississippi River, $2.40 from Chicago, and $2.50 from 
Buffalo, and $3 from New York on July 18, 1887. 

Mr. Luce. That probably was not 50 per cent, then. 

The Chairman. That means your published rates, which 
your line had published up to that time in the eighties, were 
probably about twice that much? 

Mr. Luce. Yes, sir. 

The Chairman. And yet that was an effort to bring to- 
gether a stability of rates, and to get more out of the traffic 
than you had been getting during this war, I suppose? 

Mr. Luce. Yes, sir. 

The Chairman. So that as a matter of fact, prior to that, 
vou had not been getting even as much as the $3 basis, or the 
50 per cent basis? 

Mr. Luce. No, sir. 

The Chairman. It was a general departure from the so- 
called published rates of more than 50 per cent? 

Mr. Luce. Oh, yes. 

Tne Chairman. More than cut in two? 

Mr. Luce. Yes. The Sunset in those days made a rate 
sometimes of 50 cents a hundred pounds on everything. I know 
we did eastbound. I think I hold the record on carrying from 
New York the cheapest carload that was ever carried. It was 
a carload of bamboo steamer chairs. I quoted a-rate of 5) 
cents, and I think the entire carload from New York brought 
us $9.40 on the weight. We carried beans as low as 25 cents. 
That is by the Sunset-Gulf route. 





We find then with the first tariffs that were filed 
with the Commission a $3 first class rate from New York 
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to San Francisco, a lower rate obtaining from Pitts- 
burg, a still lower rate from Cincinnati, and so by steps 
to the Missouri River. These graded rates remained in 
effect until 1889, when we find the first evidence of the 
institution of a great eastern blanket of- class rates. 
This was at first not formally recognized in the tariffs, 
but was effected by eastern carriers through a system of 
rebates from the published rates. 

Things appear to have gone peacefully for the next 
few years. The only serious competition which the 
railroads met by water was that of the Southern-Pacific- 
Sunset line from New York, which apparently applied 
from the New York piers whatever the all-rail rates 
were from Chicago. Of course during this period, or 
any other period, until recently, it is impossible to say 
just what the rates actually paid were, We are dealing, 
however, with the “paper rates.” 


A Merchant’s Line. 


Live ocean competition being out of the way, and 
the railroads having come to an understanding as be- 
tween each other, matters went smoothly until the San 
Francisco merchants, in 1892, being roused to activity 
by a recent increase in the transcontinental rates, in- 
stituted a boat line of their own. This brought on 
another rate war, in which the merchants lost heavily, 
and rates were reduced by the rail lines to absurdly low 
figures. The lines east of Chicago and those west fell 
out over the division of the joint through rates, and for 
a time there were no joint through rates extending from 
points farther east than Chicago, and blanket rates were 
made by the western carriers from Chicago, Mississippi 
River and Missouri River points. After the railroad 
lines had killed off the San Francisco merchants’ steam- 
ship line, losing thereby several million dollars, they 
came to an agreement with their eastern connections as 
to a new basis of divisions and a new scheme of rate 
making. 

Thus we come to the year 1896, at which time the 
blanket system at present obtaining was first authorita- 
tively announced. This blanket extended from the Mis- 
souri River to the Atlantic seaboard. We hear very lit- 
tle of water competition for the next three or four 
years. In 1900, however, the American-Hawaiian Steam- 
ship Company established its first steamer line through 
the Straits of Magellan. In 1900 also, as we have al- 
ready seen, control of the Pacific Mail was purchased 
by the Southern Pacific Company. Neither one of these 
facts seems to have disturbed transcontinental rail rates. 

In 1906 another step forward was made in the matter 
of water competition by the opening of the Tehuantepec 
route. The American-Hawaiian Company, under an ar- 
rangement made with the Mexican Government and with 
the sugar planters in the Hawaiian Islands, instituted 
the most satisfactory service which up to that time had 
obtained between the Atlantic and Pacific seaboards by 
water, Eastbound tonnage was furnished by Hawaiian 
Sugar, and westbound tonnage was gathered at the At- 
lantic seaboard. 

In 1907 the volume of westbound business carried to 
Pacific coast terminals via this route was 112,395 tons; 
in 1908, 117,203 tons; in 1909, 204,000 tons; in 1910, 239,- 
500 tons. The total volume of transcontinental tonnage 
Was, two years ago, estimated by the carriers at 3,000,- 
000 tons per annum, while the total water-borne traffic is 
about 10 per cent of this figure. Inasmuch as the traf- 
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fic of the country increases at the rate of nearly 10 per 
cent per year, it would appear that in nearly four years 
ocean competitors of the transcontinental rail lines have 
been enabled to secure a total tonnage of approximately 
the normal increase in westbound transcontinental 
freight for a single year. In giving this figure we are 
allowing to the American-Hawaiian line all the advantage 
of the accumulated business of the six years preceding 
1906, in which it had in operation its steamship line 
through the Straits of Magellan, Considering that this 


‘carrier has reduced its time of movement between the 


Atlantic and Pacific to an average of a little more than 
25 days and gives a service that never before has been 
equaled by an ocean line, the slight increase in its ton- 
nage either evidences that all-rail rates are more at- 
tractive for the great volume of business or that the 
water rates are maintained at a figure so nearly ap- 
proximating those extended by the rail lines as not to 


overcome the difference in the service. 


The Ocean “Neutralized.” 


We have thus traced the history of this protracted 
struggle between the ocean and the land carriers that 
we might clearly appreciate the strategy of the rail- 
roads and its effect upon the ocean-borne traffic. One 
water route after another has been rendered innocuous. 
To meet the competition of the railroads the tendency 
of the ocean carriers has been to shorten the time 
consumed in passing by water from coast to coast. The 
clipper ship has been forced to give way to the steam- 
ship and the steamship has been compelled to trans- 
ship by rail a portion of the distance. The routes by 
way of Cape Horn and the Straits of Magellan have 
been virtually abandoned. For nearly 40 years the 
Panama route has been under railroad control. When 
an attempt was made to reestablish this route as a 
vital competitor, the railroads used their own ocean-and- 
rail line to eliminate it from the field. So that for 
several years there has been but one ocean line which 
apparently has no railroad connection, that of the 
American-Hawaiian Steamship Company; and -this line 
lives upon sufferance, its rates being made with the 
knowledge of the railroad company and with a more 
or less definite relation to the transcontinental rail 
rates. Within the past few months another water com- 
petitior has entered the field, the California-Atlantic line, 
which has done an extensive business both eastbound 
and westbound for the short time that it has been in 
existence, but the prophecy made by the railroad wit- 
nesses is that it will not last long. 


In the light of this history it is not to be gainsaid 
that the transcontinental lines must give consideration 
to sea competition. For 30 years and more their effort 
has been to “neutralize and control” such competition, 
in the phrase of Mr. Stubbs, vice-president of the 
Southern Pacific system. While they have subsidized, 
bought and controlled the water carriers, there has al- 
ways been present to the mind of the traffic manager 
of the transcontinental railroad the existence of the 
ocean and the possibility of its use. Without a ship 
upon it the ocean has the power to restrain, in some 
degree, the upward tendency of rail rates. A railroad 
may -not safely indulge its desire to impose all the 
traffic will bear between two ocean ports, and it may 
truly be said that the least poetical of railroad traffic 
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managers never lodks upon the ocean without a sense 
of awe. 

The railroads, moveover, must soon meet with a 
competition by water more intense than any that they 
have heretofore suffered, for within three years another 
route, one more important, searching and determinative 
in its effect upon railroad rates than any other, will 
be opened—a route all water by way of the Panama 
Canal. The cutting of this canal will in effect bring 
the Straits of Magellan 3,500 miles to the northward, 
and with modern steamships it is estimated that San 
Francisco will by water be removed from New York 
but 14 days, 

Evolution of Blanket System. 


While the ocean has been potent in affecting rates, 
it would be idle to say that we know or can ascertain 
the degree cf this influence. In the very first place we 
do not know what rates the shippers paid. The pub- 
lished rates until within very recent years give no 
indication of what the actual rate paid was. And, fur- 
thermore, rates to the Pacific coast have been the sub- 
ject of commercial forces and railroad policies to an 
extent which is probably without parallel in our railroad 
history. It may not be valueless, however, to review the 
rise and fall“of class rates since the year 1887, when 
tariffs were first required to be filed, and to take a 
glance at the influence on commodity rates of the rate 
competition of the immediate past. As has already 
been noted, the first tariff filed with the Commission was 
one which is said to have approximated the actual rates 
which had been collected, and this was the result of a 
coming together of the carriers after a troublesome 
rate war. The scale as to first class traffic ran: To 
San Francisco from New York, $3; from Pittsburg, 
$2.70; Detroit, $2.55; Chicago, $2.40; Mississippi River, 
$2.30; Missouri River, $2.10. This tariff was scon fol- 
lowed by another—that of January 16, 1888—which be- 
gan with a rate of $4 from New York, the rate from 
Chicago being $3.25. On September 1, 1888, however, 
owing doubtless to this feud between the eastern and 
the western carriers which has been herein referred to, 
we find the $4 scale in effect; from Buffalo and Pitts- 
burg, as from Toledo and Detroit, the rate, however, 
was $3.95; Chicago, $3.90; Mississippi River, $3.70; Mis- 
souri River, $3.50. Four months later, January 1, 1889, 
a rate of $4.20 from New York was put in, the differ- 
ence between the New York and the Chicago rate being 
30 cents. This set of class rates seems to have con- 
tinued until April 11, 1893, when another rate war, as 
we have noted, was begun, these rates being on the 
scale of $3.70 from New York, $3.40 from Chicago, $3 
from the Missouri River. But hardly were these rates 
in effect when all rates east of Chicago were canceled 
as of May 11, 1893, and for four years there appear to 
have been no joint through rates in effect from any 
point east of Chicago. On July 16, 1894, the rate from 
Chicago to the Pacific terminals was reduced from $3.40 
to $2.40, which was the blanket rate from Chicago, Mis- 
sissippi River and Missouri River territories. Three 
years later came an adjustment with the eastern car- 
riers by which they put in from New York, Pittsburg 
and Detroit a $2.40 scale, and thus for the year June, 
1897, to June, 1898, the $2.40 scale from all points east 
of the Missouri River obtained. This was the first 
blanket from the Missouri River to the Atlantic sea- 
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board. Hitherto the rates had been graded up to New 
York, the more distant point carrying the higher rate as 
to class traffic. However, on June 25, 1898, a $3 scale 
covering the same territory went into effect. Not yet, 
however, was the blanket perfect, for neither in the 
scale of 1897 nor in that cf 1898 were the same rates 
earried from points west of Chicago that were carried 
from Chicago and points east thereof. This was reme. 
died, however, on January 18, 1904, six years later, 
when the rates on the lower classes from the Missouri 
River and the Mississippi River were raised to equal 
those of Chicago. For five years this condition con- 
tinued, until on January 1, 1909, a further increase in 
the lower classes was made, but this time as to New 
York and Boston territories, the increase being effected 
by eliminating the blanket rates as to all classes below 
fifth. 


Rate Changes in Twenty Years. 


If we make a further study of these tables which 
will be found appended hereto (see Appendix A) as to 
the rates from Chicago, Mississippi River and Missouri 
River points, we will cbserve some facts that are not 
uninteresting, The rate today from the Missouri River 
to the Pacific coast is 90 cents higher, first class, 85 
cents second class, 80 cents third class, than it was 
nearly 25 years ago. The lowest class which we now 
have is class E, which from the Missouri River at pres- 
ent is 95 cents; the lowest class in 1887 carried a rate 
of 68 cents. From the Mississippi River the lowest 
class is today 20 cents higher than in 1887; the highest 
class is 70 cents higher than in 1887 from the Missis- 
sippi River. It is perhaps not altogether fair to com- 
pare the lowest classes, because there were more classes 
formerly than at present. The rates from Chicago, Mis- 
sissippi River and Missouri River for the four years 
1894-1898 were 60 cents less, first class, than the present 
scale. 


There have been two periods of intense water com- 
petition since the year 1887, when the act to regulate 
commerce went into effect, one following the estab- 
lishment cf the Merchants’ line via the Panama route, 
the other immediately following the establishment of 
the Tehuantepec route in 1906. The effect on com- 
modity rates out of New York of the establishment of 
the Merchants’ line of steamships has already been ad- 
verted to in the testimony given by Mr., Luce of the 
Southern Pacific. In order to ascertain the effect upon 
commodity rates of the establishment of the American- 
Hawaiian line we have secured from the carriers 4 
statement of the fluctuations in their rates since the 
year 1906, from which it appears that notwithstanding 
the presence of what purports to be active water com- 
petition, commodity rates by the rail carriers have been 
increased rather than lowered during that period. Out 
of 1,535 commodity rates compared by the carriers it 
appears that no change has taken place since December 
1, 1906, as to 696 of such commodities, reductions have 
been effected in 287, advances and reductions as to 132, 
and advances as to 418. 
rates on 318 commodities were inereased from the whole 
eastern blanket. The reductions in the greater part 
were effected by taking single articles from the classi- 
fication and giving to them commodity rates from ll 
points of origin. 





Of the items increased, the’ 
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Railroad Policy. 


We have noticed how through the years this blanket 
of class and commodity rates has been drawn westward 
sea-competitive point until 
thirds of the distance across the continent. 
the carriers justified this blanket to the coast but not 
Long before the blanket had 
been stretched to its present western extent the com- 
intermediate between 
the Pacific made protest against the injustice that 
nearly a quarter 
complaint has been heard and has ceased at times 
to be revived with greater earnestness. 
road policy which leads to such result may be presumed 
to have in it something artificial and unnatural. 
which appeals to us as 
rates which are said to be less than reasonable be- 
ocean competition 
points where we can find no such competition. 
Reno no injustice for the transcontinental lines to give 
Francisco a rate from New York that will enable 
them to carry traffic as against the ocean carriers out 
of New York. By such policy Reno secures the advantage 
to San Francisco, an ocean terminus. 
If the ships out of New York find it profitable to pay 
the railroad rate from Pittsburg to New Ycrk in order 
to take the freight from the transcontinental 
rail rate which will meet this competition at Pittsburg 
It is fairly established that the influence 
does not cease at the Pittsbure- 
line, but extends westward as to 
and doubtless for 


it extends two- 


intermediate points? 


its eastern 


being done. 


A line of 


this situation 


compelled made from 


of her proximity 


is permissible. 
of water competition 


ticular commodities, 
west of Pittsburg the carriers may properly make rates 
which will prevent the movement eastward to the sea- 
board instead of westward over their lines, but we look 
in vain throughout the records of this Commission for 
to find any but the most fragmentary evidence 
extends to Chicago. 
is the admission of the carriers themselves 
rates which they make from Chicago to the 
Pacific coast terminals are established in order that the 
manufacturers and the jobbers of the west may compete 
with the jobbers and manufacturers who 
have the advantage of a location at the Atlantic sea- 


competition On the con- 


The most interesting discussion of this question to 
which our attention has been directed is that which oc- 
curred some ten years ago in the course of what is 
known as the St. Louis case, Business Men’s League of 
St. Louis vs. A., T. & S. F. Ry. Co., 9 I. C. C. Rep., 318, 
between William F. Herrin, chief counsel of the South- 
ern Pacific Company, and Paul Morton, then vice-presi- 
dent in charge of traffic cf the Santa Fe Railway, a 
portion of which directly touching 
immediate interest 

Mr. Herrin. 


upon questions of 


Should a railroad company, in your opinion, 
voluntarily take business where there is no competitive force 
operating; should it take business at less than a compensatory 
Would you voluntarily put in 
these rates if there was mo water competition between San 
Francisco and New York? 

Mr. Morton. 

Mr. Herrin. 


Mr. Morton. 
Mr. Herrin. 


rate, full compensatory rate? 


I do not think we would. 
You would not voluntarily make these 
Water competition is the controlling force. 
That forces you to either take the business at 
those rates or not take it at all? 

Mr. Morton. Yes, sir. 

Mr. Herrin. Well, as a matter of policy should a carrier 
take any business at less than a compensatory rate where it 
is not compelled to do it, where there is no competitive force’? 








Mr. Morton. In many cases we do it to encourage an indus- 
try or to in some way provide for future benefits. 

Mr. Herrin. But as a general rule? That would be the 
exception to the general rule? 

Mr. Morton. It is all done for selfish motives. 

Mr. Herrin. For what? 

Mr. Morton. For selfish motives—either from some benefit 
to be obtained at once or in the future. 

Mr. Herrin. You could not put your rates, could you, on 
the basis of the rate from New York to San Francisco—reduce 
all your intermediate to that basis or less? 

Mr. Morton. I think it would be a very great hardship if 
we had to do that. 

Mr. Herrin. As a financial proposition, you are compelled 
o maintain the present intermediate rate, or something near 
that? 

Mr. Morton. We think so. 

Mr. Herrin. Is there any case of graded rates where the 
rate from Chicago to San Francisco is no more than your pro- 
portion of the through rate from New York? 

Mr. Morton. I do not think so. 


Mr. Herrin. There has been no case where you have made 
the graded rate as low as your proportion of the through rate? 

Mr. Morton. I do not think so. 

Mr. Herrin. What is about the proportion that the roads 
west of Chicago take of the through rate? 

Mr. Morton. From New York? 

Mr. Herrin. Yes, sir. 

Mr. Morton. About 75 per cent. 

Mr. Herrin. As I understood you yesterday, you justified 
the graded rate from a selfish standpoint. 

Mr. Morton. Well, yes—not only a selfish standpoint, but 
other standpoints. 

Mr. Herrin. That is, for building up the Santa Fe? 

Mr. Morton. Giving the people the benefit of advantages 
which they should naturally enjoy. 

Mr. Herrin. Give which people? 

Mr. Morton. The interior. 

Mr. Herrin. That is, middle West points? 

Mr. Morton. Yes, sir. 


Mr. Herrin. If you give them the same rate that New York 
gets, you do pretty well by them, don’t you? 

Mr. Morton. I do not think we are doing particularly well 
for them. 

Mr. Herrin. Why? 

Mr. Morton. Because I think, owing to their geographical 
location, they are entitled to a better rate than New York. 

Mr. Herrin. New York gets a better than compensatory 
rate on account of water competition. The middle West has not 
got that water competition, 

Mr. Morton. But the water competition is a controlling in- 
fluence. 

Mr. Herrin. But it does not control the middle West rate. 

Mr. Morton. They have to compete with the water com- 
petition in the marketing of their goods on the Pacific coast. 

Mr. Herrin. But the middle West has not got the water 
competition itself? 

Mr. Morton. They have it to a degree. That establishes 
the price at which they can market their goods on the Pacific 
coast. I do not know how much greater they could have it. 
i think they have got it. 

Mr. Herrin. They get it through market competition? 

Mr. Morton. Market competition; yes, sir. 

Mr. Herrin. When you have given the middle West the 
New York rate, which itself is compelled and not fully com- 
pensatory, why ought you to give them any less, considering 
now the middle West, not the railroad? What right have they 
to any better rate than New York? 

Mr. Morton. Well, if we hauled their goods as cheap as 
we hauled goods for the New York man, we would give New 
York a much better rate. 

Bd a * * 2S = e * * 

Mr. Herrin. Your rate from Chicago to San Bernardino is 
higher than your rate from Chicago to Los Angeles? 

Mr. Morton, But there is no discrimination as between the 
Chicago and the Los Angeles merchant. 

Mr. Herrin. I am asking you if the rate to Los Angeles is 
not higher than to San Bernardino? 

Mr. Morton. Yes, sir. 

Mr. Herrin. Why do you charge the San Bernardino man 
more than the Los Angeles man? 

Mr. Morton. San Bernardino is given the benefit of the 
competition Los Angeles has and is charged the local back from 
Los Angeles. The Chicago man is not discriminated against. 
We treat the Chicago man as well as we treat the Los Angeles 
man. Where is there any discrimination? 

Mr. Herrin. Why don’t you treat the San Bernardino man 
as well as you treat the Los Angeles man? 

Mr. Morton. There are several reasons. The Los Angeles 
man is a little nearer the sea, and the question of market 
competition does not come in. 

Mr. Herrin. That is, you do not treat him as well because 
you are not obliged to? 

Mr. Morton. That is probably the chief reason—or because 
we cannot afford to, I will say. There is not any first-class 
reason except the one that we cannot afford to. 

Mr. Herrin. You justify giving the Chicago points the same 
rate as the Atlantic coast, largely on the theory of building up 
Chicago and building up the middle West? 

Mr. Morton. Yes, in the sense of equity. 

Mr. Herrin. Well, why should you not build up your Pacific 
coast intermediates in the same way? 

Mr. Morton. I am not sure that we won't have to do that 
some day. 

- Mr. Herrin. Is there no reason why you should discriminate 
in favor of a town nearer Chicago, like San Bernardino? 









































































Mr. Morton. There is a difference of market competition. 


That is the only reason? 

Mr. Morton. That is a reason, 

Mr. Herrin. Market competition operates at the eastern 
points and not at the western? 

Mr. Morton. Yes, sir; it operates everywhere. If San 
Bernardino came in competition, if it were selling goods on the 
Pacific coast in competition with San Francisco, or had a manu- 
factory there and was making something, iron or steel, they 
would probably be put on a basis where they would get fair 
treatment. I certainly would be in favor of it. 

Mr. Herrin. The mere fact that Chicago is a large place 
does not entitle it to a better rate than any other place similarly 
situated, does it? ‘ 

Mr. Morton. I think not. 

Mr. Herrin. No argument could be made justifying the 
lower rate because of being a larger place? 

Mr. Morton. No, sir; I think there is no difference except 
se far as Chicago is selling goods in competition with the world. 
Market competition comes in there. 

Mr. Herrin. San Bernardino sells goods, does it not? 

Mr. Morton. Hardly in competition with the world. 

Mr. Herrin. It distributes goods? 

Mr. Morton. On any goods it produces there they are fairly 
treated. 

Mr. Herrin. Does Chicago produce everything itself? 

Mr. Morton. No, sir; but outside of the manufactured 
,00ds—— 

s Mr. Herrin. It is shown in the case that many of the 
<oods in controversy are brought from points east of Pittsburg. 

Mr. Morton. Yes, sir. 

Mr. Herrin. So far as San Bernardino is dealing in godds 
brought from other points there and has merchants selling and 
distributing there, it is situated like Chicago, isn’t it? 

Mr. Morton. No, sir. ; : 

Mr. Herrin. It is a smaller place, but it is like Chicago in 
the respect I mentioned? 

Mr. Morton. No, sir; hardly. 

Mr. Herrin. Goods are sold there? 

Mr. Morton. Not for distribution to other points; retail to 
the consumer only, I think. . 

Mr. Herrin. To some extent they are sold there for distri- 
bution? 

Mr. Morton. Not for distribution to other places; I think it 
is very limited. No one would compare San Bernardino with 
Chicago or St. Louis. 

Mr. Herrin. Rate conditions are different? 

Mr. Morton. Yes, sir. 

Mr. Herrin. Now if the rate conditions at San Bernardino 
were the same as at Chicago, would not that increase the dis- 
tribution of goods there? 

Mr. Morton. I don’t know. 

Mr. Herrin. Suppose you gave the San Bernardino mer- 
chant the Los Angeles rate to San Bernardino; would that not 
give him an advantage over what he has now in distributing 
and selling? 

Mr. Morton. I think it would. 

Mr. Herrin. Suppose you gave him a lower rate, a graded 
rate, lower than you gave Los Angeles, on account of it being 
a lesser distance, just as you propose to give Chicago; would 
that not increase his area of distribution? 

Mr. Morton. It might. I think we would do it if San Ber- 
nardino were the same size as Chicago. 

Mr. Herrin. You said a while ago that size ought not to 
fix the rate. 

Mr. Morton. It oughtn’t, but it does. 

Mr. Herrin. Now, then, don’t you think that when you give 
to Chicago the same rate that you give to New York and you 
deny to San Bernardino the same rate that you give to Los 
Angeles, don’t you think there is a ground for saying you have 
discriminated? 

Mr. Morton. I think it is a discrimination, but it is not an 
unjust discrimination; nobody is damaged. The Chicago mer- 
chant or manufacturer is competing with New York; he is try- 
ing to sell goods on the coast in competition. 

Mr. Herrin. How about the San Bernardino man? 

Mr. Morton. The San Bernardino man cannot be compared 
with the Chicago man or the New York man, in my opinion. 

Mr. Herrin. Why not? He is buying goods, just as is the 
Chicago man from other points, and wants to sell them or dis- 
tribute them. He is in that business, and how can we put him 
on a different principle except upon the question of volume of 
business? 

Mr. Morton. Market competition. 

Mr. Herrin. Market competition operates there as to his 
business just the same? 

Mr. Morton. If he was buying goods to job on the Pacific 
Coast afterwards or manufacturing goods. 

Mr. Herrin. He would ship them anywhere he could sell 
them, wouldn’t he? 

Mr. Morton. Yes, sir. 

Mr. Herrin. And if he had the rates, he could do it? 

Mr. Morton. I admit that. I don’t deny there is a discrim- 
ination against San Bernardino, but I question whether it is 
an unjust discrimination. 

Mr. Herrin. Now suppose we take Fresno. 
some jobbing houses there? 

Mr. Morton. I believe so, a small one; they are after us 
for terminal rates right along. 

Mr. Herrin. Have you given them terminal rates? 

Mr. Morton. Not yet; we may some day. It is a question 
altogether of policy. 

Commissioner Prouty. If you give Fresno the terminal 
rates, can you defend a higher rate at points between Fresno 
‘and San Francisco? 

Mr. Morton. I do not think so. 

Mr; Herrin. Do you think you ought to give Fresno the 
terminal rates? 

Mr. Morton. “I don’t think so; no. I would dislike very 


Mr. Herrin. 


They have 
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much indeed to do it, because it would affect our earnings very 
materially, I do not think we can afford to do it, but we may 
have to do it some day. 

* « * oe of ot & * 

Mr. Christie. Where there is a movement of freight from 
markets, is there not a difference between market competition 
which you have alluded to several times—a difference between 
market competition from markets and competition to various 
points of destination? 

Mr. Morton. I think there is. 

Mr. Christie. Is not that one of the reasons why you might 
have the rate graded from points in the East and might not 
grade them to points in the West? 

Mr. Morton. That was my statement; at least that was 
what I tried to testify to. 

Mr. Christie. And if it be true that the rate and the route 
upon which transcontinental traffic is based is the ocean rate 
and route, would not that be a reason why the rates to the ter- 
minal points, all rail, in competition with this ocean rate should 
be less to San Francisco than to the interior point? 

Mr. Morton. I think so. 

Mr. Christie. Do you not have to refer at all times to your 
basing rate? § 

Mr. Morton. We do most always. 

Mr. Christie. And if it be true that the ocean rate is the 
basing rate, then would not at all times the rate to the interior 
point, so far as that competition reaches and so far as that rate 
does operate as the basis—would not the rate to the interior 
point be more than the rate to the coast point? 

Mr. Morton. Generally speaking. 

Mr. Christie. Now, Mr. Herrin has suggested that the At- 
lantic Coast manufacturer or jobber will not quietly see busi- 
ness moved from the Atlantic seaboard to the Middle West, and 
yet he has stated to you as a basis upon which to put a ques- 
tion that the business has moved from the Atlantic seaboard 
to the Middle West in the past, and Mr. Stubbs reiterated the 
same thing, that a very large percentage of the business that 
used to move from the Atlantic seaboard is now moved from 
the Middle West. Is there any reason why the Atlantic sea- 
board merchant could not have prevented that in the past just 
as well as he can prevent further movement in that direction 
in the future? 

Mr. Morton. None that I know of. 

Mr. Christie. Has he not always been just as able to use 
the ocean as he is today? 

Mr. Morton. I think so, 

Mr. Christie. I believe you stated that after the Southern 
Pacific acquired the Morgan line, and not before that time, the 
Southern Pacific opposed graded rates? 

Mr. Morton. Yes, sir; after they acquired the Morgan 
Steamship Line—— 

Mr. Christie. I am trying to make this distinction, The 
graded rate existed from 1883 to 1893, and then I think from 
1893 to 1896 the rate was based on Chicago so that there was 
a higher rate from eastern points than from Chicago; so that 
the graded rate was not abrogated at the time the Southern 
Pacific bought the Morgan line. But did not the Southern Pa- 
cific oppose the graded rate from the time it became a carrier 
from ocean to ocean? 

Mr. Morton. Well, I was out of the transportation business 
from 1890 to 1896, and I do not know what the position of the 
Southern Pacific was. I know in a general way that they de- 
clined to make—I know in a specific way that they declined to 
make the interior rate as low in some cases as the New York 
rate was. 

Mr. Stubbs. That was since 1896? 

Mr. Morton. No; that was prior to 1896. 

Mr. Stubbs. Prior to 1893? 

Mr. Morton. About 1895—1894 or 1895. 

Mr. Stubbs. Since 1893? 

Mr. Morton. Well, since 1893, I guess: 1894 or 1895. TI refer 
to the Colorado Fuel & Iron rates I went after and did not get 

Mr. Christie. Has not the multiplication of transcontinental! 
rail lines tended more and more to make the rail lines the pri- 
mary lines for shipment to the Pacific Coast as against the 
ocean lines? 

Mr. Morton. I think that the movement of transcontinental! 
freight is greater than it ever was as compared with the move- 
ment by ocean, say the last year. I think it is greater than it 
ever was compared with the movement by ocean. 

Mr. Christie. I want to know whether as a principle, given 
the ocean originally as the only means of communication be- 
tween the Atlantic and Pacific, and that was once the case, 
the establishment of a transcontinental rail line would make 
that ocean route of less importance than before? 

Mr. Morton. I think so. 

Mr. Christie. And would not the multiplication of rail lines, 
a&S you add one and then another and then another and then 
another, would not that have a tendency to make the rail lines 
the primary connections between the East and West rather 
than the roundabout ocean route? 

Mr. Morton. I think that is a natural result. 

Mr. Christie. I do not know how much you know about 
modern business methods—I do not claim to know very much 
myself—but in a general way is it not true that the necessities 
of business today are such that jobbers on the Pacific Coast 
would naturally more and more prefer the quick and regular 
service of rail lines to the irregular and uncertain and long 
service of the ocean steamship? 

Mr. Morton. I think they would on anything like an equa!- 
ity of rates. 

Mr. Christie. Would you not say that is one of the reasons 
eae growing business of the rail lines in the transcontinc” (al 
trade? . 

Mr. Morton. . That and the genéral prospérity everyw)\«r' 
in the United States. ; 

Mr. Christie. You are aware of the fact that the Pac ‘' 
Coast merehants opened up to the railroad companies a | °W 
view of competition by water by saying to them frankly ai ‘!¢ 
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Del Monte meeting, ‘‘You gentlemen have been mistaken all 
the time in supposing that water competition is such a factor. 
The fact is that most of our goods do not move by water and 
would not if we had anything like a fair rate.” 

Mr. Morton. I was not at the Del Monte meeting. 

Mr. Christie. You have spoken of your interest being selfish 
in this matter in particular. Suppose you controlled a through 
rail line from New York to San Francisco. Would you not 
consider it a good economic management of that rail line to 
encourage all from the interior to the distant Pacific Coast 
points, using the eastern end of your line for the shorter haul 
from the Atiantic to the interior points—I mean as against this 
ocean competition, whatever it amounts to? 

Mr. Morton. I so testified this morning. If we had a through 
line from the Atlantic to the Pacific Coast, we would be just 
as much in favor of having the business done from the interior 
as now. 

Mr. Christie. Your point of view is not a selfish one from 
the standpoint of a man controlling a line from Chicago. 

Mr. Morton. I think I called it “enlightened selfishness.”’ 

Mr. Christie. I thought perhaps the gentlemen on the other 
side did not know of that type of selfishness. Mr. Stubbs has 
given a reason for the possibility of the grade in the past, the 
fact that the ocean-competition was either controlled or neu- 
tralized. I would like to ask whether there is any reason why 
the transcontinental lines are not as powerful today, and more 
powerful today than ever, to control or neutralize any competi- 
tive force—ocean competition or anything else. 

Mr. Morton. We are not allowed by law to do anything of 
the kind now. 

Mr. Christie. You mean you would not be allowed by law 
to own steamships? 

Mr. Morton. If we had the money we could own them, but 
we could not fool with them. 

Mr. Christie. Let me ask you if you mean that the law is 
the only thing to prevent the control or the neutralization of 
the ocean today for the purpose of controlling rates, if there 
is anything else besides law? 

Mr. Morton. Yes, sir; there are some other reasons. There 
is an independent steamship line that thinks there is money in 
the business and they are out for all they can make. 

Mr. Christie. Can you tell me any reason why if that men- 
aced the business and revenues of the transcontinental roads 
o- the transcontinental lines could not own that steamship 
ine? 

Mr. Morton. They could if they had money enough and did 
not think there would be another built immediately. 


In the same case, Mr, Stubbs, testifying, said: 


It is the question as to whether the rates are in themselves 
reasonable, and, if below that point, then the question is accord- 
ing to our judgment, and we think the ruling of the Interstate 
Commerce Commission originally and the law, or the proper 
construction of it, just in the degree that they can avail them- 
selves of the same competitive conditions that New York can, 
just in that degree and no further they are entitled to the New 
York rate. That is the law as it has been expounded to me by 
our own counsel, and we have had three general counsel since 
the law has been enacted. * * * If Chicago, being an interior 
point, is entitled to'a lower rate to San Francisco, or the same, 
than from New York, why is not Reno, Nev., that is near San 
Francisco and much nearer the ocean—can much more easily 
avail itself of ocean competition—why is not it entitled to a 
lower rate than San Francisco on the goods it receives from 
New York? It is entitled to it as we read the law. If Reno is 
entitled to a lower rate from New York or the same rate, then 
that is true of every point east of San Francisco in the state of 
California between here and New York, and the result is that 
the entire fabric, local and through, is brought down to the 
level of the competitive rates between New York and San Fran- 
cisco compelled by the sea route. * * * It is said that you 
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can make one rule apply on shipments from a point to a point 
where water competition exists regardless of the fact whether 
the conditions at the initial point are governed by water compe- 
tition or not, but that does not necessarily apply to the inter- 
mediate points. That is to say, you can make the rate from 
Chicago to San Francisco lower than the rate from New York 
to San Francisco, but in the application of that rule it is not 
necessary for you to make a rate from New York to Reno, New 
York being on the water, the only difference being that it is 
the initial point instead ofthe destination point in the case of 
San Francisco, but you do not have to make a lower rate from 
New York to Reno, and for that reason my friends of the Union 
Pacific and others think that they can make a lower rate from 
Chicago to San Francisco and yet charge a higher rate, as they 
do, from Chicago to Salt Lake City, charge a higher rate from 
Chicago to Denver, as they do, on many articles. That is our 
interpretation of the law. 


Inasmuch as Mr. Mortcn gives as his only reason 
for not extending terminal rates to intermediate points 
the decrease in the revenues of his carrier that would 
result, it may be well to take a glance at the com- 
parative earnings per mile of road made by the Union 
Pacific, Southern Pacific and Santa Fe lines in the 
year when this testimony was given (1901) and the 
last fiscal year for which reports were made (1910). 


STATEMENT OF GROSS AND NET EARNINGS FOR YEARS 
ENDING JUNE 30, 1910, AND 1901, AS REPORTED TO 
THE INTERSTATE COMMERCE COMMISSION 
BY THE ROADS NAMED. 

Operating revenue. Net operating revenue. 

Railroads. 1910. 1901. 1910. 1901. 
Union Pac. R. R. $52,628,879 $25,472,600 $25,844,239 $11,040,177 
A., T. & S. F. Ry. 86,971,313 35,349,805 31,025,848 15,427,074 
Sou. Pac. Co.*.... 795,189,005 55,376,299 442,560,475 22,120,466 
Sou. Pac. Co.§....°124,523,905 {|77,244,898 °51,009,871 |j28,146,871 
Cnt. Pac. Ry. Co.§ 33,433,389 19,328,289 15,128,817 7,655,083 

*Includes operations of Central Pacific Railway. 

+Includes $2,046,573 revenue from operation of ferry steamers. 

tIincludes $1,234,158 net operating revenue from operation of 
ferry steamers. 

§Data obtained from report of Southern Pacific Company to 
its stockholders. 

°Data cover Southern Pacific Company and proprietary com- 
panies; Central Pacific Railway; Galveston, Harrisburg & San 
Antonio Railway; Houston, East & West Texas Railway; Hous- 
ton & Shreveport Railroad; Houston & Texas Central Railroad; 
Iberia & Vermilion Railroad; Louisiana Western Railroad; Mor- 
gan’s Louisiana & Texas Railroad & Steamship Company; Ne- 
vada & California Railway; Oregon & California Railroad: South 
Pacific Coast Railway; Southern Pacific Railroad; Southern Pa- 
cific Company; Texas & New Orleans Railroad; New Mexico & 
Arizona Railroad, and Sonora Railway. 

||Data cover Southern Pacific Company and proprietary com- 
panies; Austin & Northwestern Railroad; Carson & Colorado 
Railway; Central Pacific Railway; Central Texas & Northwest- 
ern Railway; Fort Worth & New Orleans Railway; Galveston, 
Harrisburg & San Antonio Railway; Galveston, Houston & 
Northern Railway; Gulf, Western Texas & Pacific Railway; 
Houston East & West Texas Railway; Houston & Shreveport 
Railroad; Houston & Texas Central Railroad; Iberia & Vermil- 
ion Railroad; Louisiana Western Railroad; Morgan’s Louisiana 
& Texas Railroad & Steamship Company; New York, Texas & 
Mexican Railway; Oregon & California Railroad; South Pacific 
Coast Railway; Southern Pacific Railroad (of Arizona); South- 
ern Pacific Railroad (of California); Southern Pacific Railroad 
of New Mexico; Texas & New Orleans Railroad; New Mexico & 
Arizona Railroad, and Sonora Railway. 


STATEMENT SHOWING CERTAIN TRAFFIC STATISTICS FOR THE YEARS ENDING JUNE 30, 1910, AND 1901, AS REPORTED 
TO THE INTERSTATE COMMERCE COMMISSION BY THE ROADS NAMED. 


Average mileage op- Operating reve- Net operatingrev- No. tons carried No. pass’rs car- 


erated during 


nues per mile 


enue per mile 1 mile per mile ried 1 mile per 


year, of road. of road. of road. mile of road. 
P Railroads. 1910. 1901. 1910. 1901. 1910. 1901. 1910. 1901. 1910. 1901. 
Unilows acitie BR: Boss... ic cicccciecces 3,373.95 3,010.85 $15,599 $8,460 $7,660 $3,667 1,091,053 588,690 167,336 *70,704 
Atchison, Topeka & Santa Fe Ry.ift 7,459.03 4,815.09 11,660 7,341 4,159 3,204 757,977 555,076 141,351 67,741 
Southern Pacific Co.t......ceccccces 6,062.45 5,657.49 15,364 9,788 6,817 3,910 745,092 696,143 227,708 136,278 
Southern Pacific Co.f............... §9,752.26 °8,654.97 $12,769 °8,453 §5,231 °3,140 §1/816,477 °|/653,802 §177,165 °108,047 
Cemtral Peciic FRY.S. i. os ccciscccccscs 1,521.43 1,359.30 21,982 14,219 9,944 5,682 ° . & se se 


Chicago, Rock Island & Pacific Ry.. 17,400.33 3,772.37 8,409 
Chicago, Burlington & Quincy R. R. 9,023.06 7,753.13 9.738 


Chicago & Northwestern Ry........ 7,629.45 5,538.80 9,722 
Chicago, Milwaukee & St. Paul Ry.. 17,511.56 6,573.66 8,633 
Northern Pacific Ry.......-ccccscess 915,764.83 5,100.14 12,928 
The Great Northern Ry............. 6,940.34 4,060.25 9,240 


6,912 2,264 2,380 581,272 484,437 131,808 81,070 
6,398 2,755 2,228 824,016 499,326 131,870 68,818 
7,910 2,886 3,123 729,094 670,059 132,741 87,297 
6,469 2,670 2,403 709,161 553,722 104,761 51,972 
6,382 4,950 3,122 940,025 478,548 169,436 60,551 
5,157 3,646 2,180 814,717 409,078 93,127 43,780 


*Based on 2,935.91 average mileage operated in passenger service. 


tIncludes operations of the Central Pacific Railway. 


{Data obtained from report of Southern Pacific Company to its stockholders. 

_ §Covers Southern Pacific Company and proprietary companies; Central Pacific Railway; Galveston, Harrisburg & San Antonio 
Railway; Houston, East & West Texas Railway; Houston & Shreveport Railroad; Houston & Texas Central Railroad; Iberia & 
Vermilion Railroad; Louisiana Western Railroad; Morgan’s Louisiana & Texas Railroad & Steamship Company; Nevada & Califor- 
nia Railway; Oregon & California Railroad; South Pacific Coast Railway; Southern Pacific Railroad; Southern Pacific Company; 
Texas & New Orleans Railroad; New Mexico & Arizona Railroad, and Sonora Railway. 

_ °Data cover Southern Pacific Company and proprietary companies; Austin & Northwestern Railroad; Carson & Colorado 
Railway; Central Pacific Railway; Central Texas & Northwestern Railway; Fort Worth & New Orleans Railway; Galveston, Har- 
risburg & San Antonio Railway; Galveston, Houston & Northern Railway: Gulf, Western Texas & Pacific Railway; Houston, 
East & West Texas Railway; Houston & Shreveport Railroad; Houston & Texas Central Railroad; Iberia & Vermilion Railroad; 
Louisiana Western Railroad; Morgan’s Louisiana & Texas Railroad & Steamship COmpany; New York, Texas & Mexican Rail- 
way; Oregon & California Railroad; South Pacific Coast Railway; Southern Pacific Railroad (of Arizona); Southern Pacific Railroad 
(of California); Southern Pacific Railroad of New Mexico; Texas & New Orleans Railroad; New Mexico & Arizona Railroad, and 


Sonora Railway. 


|\Covers commercial and company freight. The average for commercial freight only for 1910 is 678,797. No corresponding 


average returned for 1901. 
{Represents mileage operated on June 30. 
**Data not shown in report. 


“qExcludes mileage of ‘Industrial Spurs.”’ 
tiSee Appendix B for details. 
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Industrial Movement Westward. 


Whatever the reason, the fact stands forth through- 
out this record that the source of supply upon which 
the far western communities largely draw their manu- 
factures has within half a century moved westward 
from the Atlantic seaboard, so that, as was found by 
the railroad commission of Nevada from an analysis 
of the billing of actual shipments into Reno, 75 per cent 
of their traffic coming from the east originated no far- 
ther east than the longitude of Chicago. There are 
cottcn mills as far west as Kansas City; mining, mill- 
ing and farming machinery is produced more largely 
in and about Chicago than in any other section of the 
country; boots and shoes, hats and clothes, cooking 
utensils and the multitudinous articles of domestic use 
may be secured in large part without coming east of 
the Alleghanies; in fact, the center of those industries 
which supply the far West apparently is not far re- 
moved from the center of population of the country. 
This is a pregnant fact. It was announced by the 
Santa Fe officials, when they opened their through line 
from Chicago to Los Angeles, that they thought it the 
part of wisdom to make their rates lower or as low 
from Chicago than from New York, so that the in- 
dustries of the middle West might develop. They would 
make their line independent cf their eastern connections 
in so far as that was possible, and instead of bidding 
against the shippers of the seaboard for traffic destined 
to the Pacific coast they would .develop industries close 
to their own eastern terminus which would supply the 
western demand, and thereby develop a traffic for the 
lines west of Chicago which need not be divided with 
the carriers east of that city—an exclusive traffic, one 
which could be carried at rates more compensatory than 
any that could be had out of the division of a through 
coast-to-coast rate. 


This policy was determined upon by the carriers 
running west from Chicago 25 years ago. From the 
date of the first transcontinental tariff that we have 
upon the files of the Commission Chicago has never 
paid a higher rate to reach a Pacific coast terminal 
than has New York, either upon classes or commodities. 
The water competition of the seaboard has never been 
strong enough since 1887 to compel a reduction of rates 
from New York which the lines out of Chicago did not 
fee] fully justified in meeting at that point. And, be it 
noted, at the time that this policy was begun there was 
no water competition between the ccasts save by an 
occasional tramp boat and such other ships as the 
railroads themselves positively and admittedly con- 
trolled. It would not be claimed that this policy was 
the sole cause of the steady march of industry to the 
westward during the past quarter of a century. Never- 
theless we find the fact that there is now hardly a need 
which the people of the far West have that caanot be 
supplied from territory nearly 1,000 miles nearer to 
them than was their source of supply 25 or 30 years ago. 
Rates that were introduced then purely for market com- 
petitive reasons may be tcday reasonable in them- 
selves. So, too, rates then established from Chicago to 
meet conditions at San Francisco, a competitive termi- 
nal, and justifiably made lower to that more distant 
point than to intermediate points, may in the course of 
years have become, by reason of increased volume of 
traffic, growth of population and new methods of opera- 
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tion, so-reasonable as to make the imposition of higher 
rates at intermediate points unjustifiable. We _ see 
strong suggestion of this in Mr. Morton’s testimony 
given 10 years ago when none of these carriers was 
carrying nearly so large a traffic or operating so econom- 
ically as they are today, when the intermediate ter- 
ritory had not yet been exploited as it is now, when 
dry farming was unknown, and the irrigation of the 
desert through the aid of the government no more than 
a statesman’s dream. 


An Artificial Adjustment, 


It is not provable, but there is much reason to sup- 
port the statement that if all the producing territcry— 
the fruit and vegetable growing, mining and lumbering 
territory—which does not receive the benefit of termi- 
nal rates, and which is compelled to pay the rate to the 
coast plus the rate back upon its commodities of eastern 
production, were taken from the transccntinental car- 
riers they would be on the verge of bankruptcy in but a 
short time. Surely a railroad policy adapted to the 
conditions of one day may properly change with the 
conditions of ancther, and in the very nature of things 
it must be apparent that the transcontinental carriers 
cannot continue forever charging higher rates to the 
intermountain country than to the coast from the mid- 
dle West. The condition is too artificial to last. The 
carriers have taken from San Francisco in large part 
the advantage that, she should enjoy from her situation 
upon the ocean by throwing around her a circle of ter- 
minal points 100 miles or so inland. By doing this 
they have forced water carriers to meet rail competition 
at these intericr places, and yet the railroads urge that 
the rates are made to meet ocean-to-ocean competition. 
In the East they have stretched the blanket from Pert- 
land, Me., to Denver, Colo., a distance farther than 
from Antwerp to Moscow, but they refuse to admit that 
from any point alcng this long line it would be justi- 
fiable to make the rates given to the coast terminals 
applicable to Reno. 

Furthermore, we find that this situation is artificial 
in that it has been brought about by a procession of 
agreements between carriers. Each carrier has been 
appeased by giving to it something which would cause 
it to be satisfied with the arrangement. The carriers 
have competed with each other across a table until 
their minds agreed upon a condition that would prevent 
rate wars. It is wholesome and beneficial that the body 
politic should not be disturbed by rapid fluctuations in 
rates of transportation which tend to destroy the sta- 
bility of commerce and imperil the fortunes invested in 
such transportation facilities. If society does not un- 
dertake to regulate the methods by which a natural 
monopoly such as a railroad may be profitably con- 
ducted it is not to be expected that such a monopoly 
will not seek to protect itself, even at the disadvantage 
of the public it serves. The results of such self-pro- 
tective measures, however, must be such as neither to 
offend the law nor be opposed to the development of 
the country and the instinct of its people for fair play. 

If now we have apprehended aright the intent of 
Congress, there comes before us upon an application 
for permission to deviate from the prohibitive clause of 
the fourth section the inclusive question whether by such 
deviation any provision of the act will be violated, and 
the burden rests upon the carrier to satisfy our minds 
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that no such result would be effected by the granting of 
such permission—that no injustice will be done to the 
intermediate point with relation to the more distant 
point. As already said, the purpose of the statute 
which we are required to enforce is, succinctly stated, 
to preserve harmony between communities, individuals 
and carriers, to allay discord and prevent, so far as 
may be, oppression and injustice. The unhampered ex- 
ercise of a railroad policy may make for the material 
benefit of the carrier—at least for its immediate profit— 
but work a wrong with which the public must concern 
itself. To be concrete, it may be (although this fact has 
not been established) that it is to the financial interest 
of the transcontinental carriers to make the same rates 
from the Missouri River as from Chicago, Pittsburg and 
New York to the coast cities which lie on or near the 
ocean’s edge, and compel the intermediate points to 
base their rates upon these coast terminals; but this 
decision on their part is certainly subject to review, 
and when Congress says that this Commission “may 
from time to time prescribe the extent to which such 
designated common carrier may be relieved from the 
operation of this section,’ it means to lodge with this 
body, if it means anything at all, the power to pass in 
judgment upon the effect of a railroad policy which de- 
parts from the intendment of the law. A community is 
entitled to something more than a reasonable rate; it 
is entitled to a nondiscriminatory rate. A carrier may 
not say, “We will give to this community a reasonable 
rate” and meet the full requirement of the law; it must 
view its rates as a whole and see to it that they effect 
no advantage or preference to one community over 
another which does not arise necessarily out of the 
transportation advantages which the one has over the 
other, 
Market Competition. 


Ocean competiticn, say the carriers, brings about 
the lower rates from coast to coast; market competition 
produces the lower rates from the interior to the coast. 
We have considered ocean competition and see how real 
was its effect and how the carriers dealt with it. 
“Market competition” is a phrase with which the rail- 
road traffic manager too often conjures. When no other 
force can be found which. brings about a discrimination, 
market competition is advanced. It is both a sword and 
a shield; it is used to protect the carrier against attack 
because of undue discrimination as betwéen communities, 
and it is a weapon of offense as well, by which one 
carrier invades the territory of another upon a differ- 
ent basis from that which it grants to its own im- 
mediately dependent communities and forces conces- 
Sions from its rival carriers. 


Market competition, as we have seen, is a euphem- 
ism for railroad policy. The history of the fourth 
section makes clear that it was born out of a desire, and 
has been amended cut of the purpose, to restrict the 
force and effect of market competition. The examples 
cited before Congress by those who have advocated an 
absolute long-and-short-haul section have largely been 
Such as arose out of railroad policy, not such as were 
developed by transportation competition. Congress, how- 
ever, has not seen fit to say (and perhaps most wisely 
so) that this economic force shall not be:allowed to 
have its play in the making of rates. Market competi- 
tion must be considered as one of those circumstances 
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affecting a rate situation with which we are called 
upon to deal. But may it not be said that while the 
language of the statute does not say that market com- 
petition shall not be allowed to justify the charging of 
the higher rate to the nearer point, the very spirit of 
the section makes against the free application of any 
such justifying principle? A national policy may veto 
a railroad pclicy just as a public need may overcome 
and set aside a private desire. Experience has demon- 
strated to the National Legislature that it is not safe to 
leave to the carriers the determination of the question 
what markets should be brought into competition with 
one another. The policy of Congress seems to be that 
a railroad may be compelled by transportation compe- 
tition to make its rates lower than it otherwise woula 
between two competitive points, and that this will justify 
a breach of the prohibition of the fourth section; but 
the desire of a number of shippers to reach a market is 
a force to which the carrier may not yield unless it can 
establish clearly that the adoption of such policy will 
not unfairly discriminate against one community and 
in favor of another and will not produce those results 
which the law was intended to destroy. Clearly to 
allow for market competition as a sole and controlling 
factor under the fourth section is to render it nugatory, 
for this would be tantamount to saying that a railroad 
could justify every discrimination as between com- 
munities by the assertion of nothing more than its own 
determination of policy. 


We must regard the proviso in the fourth section as 
subordinate to the preceding clause prohibiting the 
higher rate for the shorter haul, and to” carry out this 
intent of the law a carrier must establish before this 
Commission, in order to secure an order of exception 
thereunder, more than merely its own desire to haul a 
great volume of traffic between two distant points; it 
must prove that by such a policy it will not impose 
unreasonable rates upon any intermediate point, and that 
its policy will not work an injustice of which such in- 
termediate point may fairly complain. Unless it does 
make such proof this Commission is not justified under 
the IAw in excusing it from adopting its rates to the 
more distant point as the basis for rates to the nearer 
points. 

In this case and under these applications the Com- 
mission has given thought to many considerations not 
touched upon in this report, some of which are sug- 
gested by the tables to be found in the Appendix (C—D) 
hereto. Such, for instance, as the reasonableness of the 
transcontinental rates upon commodities in and of 
themselves when applied from different points of origin 
and the relation of the cost of service over the Central 
Pacific when delivery is made at Reno or at San Fran- 
cisco. And when we have considered the return per 
ton-mile yielded by many of these rates it is not re- 
markable that other carriers from the east have pressed 
forward, even to their own temporary financial em- 
barrassment, to reach these coast. terminals. No other 
carriers in this country enjoy such long hauls upon so 
great a volume of high-class traffic as do these trans- 
continental railroads. Their fine earnings are _ testi- 
mony to this effect, as well as to the competency of 
their management. If the principle that a _ railroad 
should charge what the traffic will bear is the criterion 
of railroad rates, no exception can be taken to the trans- 












































































-cent over and above terminal rates. 


continental situation, for it is masterfully designed to 
secure a maximum of revenue and yet develop such in- 
dustries and benefit such communities as the railroad 
in its wisdom may wish to thrive, for the growth of 
the Pacific coast certainly is in no small part to be ac- 
credited to the discretion lodged in and exercised by 
the transcontinental traffic manager. 

The coast cities—those that have direct access to 
the ccean—cannot be materially injured by the policy 
of the law we have herein considered. They are ren- 
dered secure as entrepéts of commerce by the presence 
of the ocean, so long as they choose to avail themselves 
cf its advantages. There is much reason in this record 
too for the belief that they have at times chosen to 
forego these advantages in the expectation that they 
would be made secure by the rail carriers of a large 
distributing market in the interior. With the introduc- 
tion of a policy which removes from these interior 
points in scme degree the disadvantage under which 
they have suffered with relation to eastern points of 
preduction, it will become at matter of moment to the 
coast cities to avail themselves fully of the ocean as 
well as develop industries upon the Pacific coast itself 
which will compete with the industries of the East for 
the interior trade. That which has been done in the 
middie West within a generation may certainly be ac- 
complished upon -the Pacific coast, so that there may 
come about a competition between real producing mar- 
kets as well as competition between jobbing houses. 


The carriers herein involved have not shown that 
undue discrimjnation was not effected by their rate ad- 
justment between points in Nevada and points in Cali- 
fornia, nor have they established that the rates to the 
coast cities, if extended by them from eastern points 
outside the zone of water influence, are not fully com- 
pensatory. 


We desire to be extremely conservative in this, the 
first application of the new law, and to require an ad- 
justment of rates that will be safely within the zone of 
our discretion, For this reason we have decided that 
the transcontinental carriers serving Reno and other 
points upon the main line of the Central Pacific shall 
make no higher charge upon any article carrying a 
commodity rate than is contemporaneously in effect from 
Missouri River points, such as Omaha and Kansas City, 
to coast terminal points. This principle we shall also 
expect to be applied on commodity rates to all main- 
line intermediate points in Nevada and California. Traf- 
fic originating at Chicago and in Chicago territory mov- 
ing under commodity rates may have a rate seven (7) 
per cent higher than that imposed on freight originating 
in Chicago and Chicago territory and destined to the 
coast terminals. From Buffalo-Pittsburg territory the 
rates to intermediate points may rise above those de- 
manded and charged from the same points and territory 
to the coast terminals to the extent of fifteen (15) per 
cent, while from New York and trunk line territory the 
rates charged shall not exceed twenty-five (25) -per 
This means that 
Suisun, Auburn, Truckee, Reno and Elko, for instance, 
points intermediate to San Francisco from the east, 
shall have at least the benefit of the commodity rates 
extended from the Missouri River to Sacramento and 
San Francisco, and shall pay no more than seven (7) 
per cent above the Chicago-coast terminal rates, and 
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corresponding increases of fifteen (15) and twenty-five 


(25) per cent, respectively, from Pittsburg and New 
York territories. 


Some of the petitions under the fourth section which 
have been considered are made by carriers reaching 
California terminals through the southern gateways, 
southern Nevada and Arizona. These applications are 
also denied in so far as they involve the imposition of 
higher rates upon intermediate points than are applied 
on commodities from the Missouri River to Los Angeles, 
San Francisco or other toast terminals. To all such 
intermediate points [Ashfork, Maricopa, San Bernardino, 
Bakersfield, Fresno and Ventura, for instance] terminal 
rates shall not be exceeded as from Missouri River 
points, with the same proportionate advances east of 
the Missouri River as heretofore specified. 

An order will be made to this effect, allowing to 
the carriers until October 15 in which to file tariffs 
in accordance with said order—the same to go into 
effect upon three days’ notice. 

No order need be entered in either the Reno or 
Phoenix cases, so called, at this time. 


Appendix A.\ 


Class rates to San Francisco, Cal., from eastern points named. 
{Rates in cents per 100 pounds.] 


July 18, 1887. 
Cts. Cts. Cts. Cts. Cts. Cts. Cts. 


Me cea d naka a calh oe 3.00 2.50 2.00 1.75 1.50 140 1.30 
eo ee roe Pees 2.70 2.26 1.80 1.58 1.35 1.26 1.17 
DG. . ke dhedabesavtiecenes's 2.55 2.13 1.70 1.49 1.28 1.19 1.11 
SEEDS a Tisch 6 i5 oeeetneake 2.40 2.00 1.60 1.40 1.20 1.12 1.04 
Mississippi River............2.30 1.92 1.54 1.34 1.15 1.08 1.00 
po SO eee 2.10 1.75 1.40 1.28 1.06 .98 .91 


July 18, 1887. 
Cts. Cts. Cts. Cts. Cts. Cts. Cts. 


fe SSeS re ee 1.20 1.10 1.00 1.00 1.00 1.90 1.00 
WOE a4s eC ew edecsseieess 1.08 .99 .90 .90 -90 .90 .90 
SE, <x webs. cRAlhba diese cae 1.02 -94 .85 .85 .85 85 85 
SAC is 6 ech eee it ee .96 .88 .80 .80 .80 .80 .78 
Mississippi River....cccccces « ae A ee ee, ee . sD 
SROONOUTS. - TRAVOR «oe oo c'gdcbe'eee .84 Lae ee: oe | a | 
January 16, 1888. 

Cts. Cts. Cts. Cts. Cts. Cts. Cts. 
I EE sin works 4,nbe deo" 4.00 3.20 2.50 2.20 1.80 1.60 1.40 
PE, 26 otc cvdsaccebetwese 3.60 2.88 2.25 1.98 1.62 1.44 1.26 
MIE Fxg oe oc db hbSs caweee 3.40 2.72 2.13 1.87 1.53 1.86 1.19 
DI 1 dian sea weskes Reeen'e.e 3.25 2.55 2.00 1.75 1.45 1.30 1.12 
Mississippi River............ $3.12 2.45 1.90 1.68 1.40 1.25 1.08 
Missouri River........scccoee 2.80 2.20 1.75 1.55 1.25 1.15 1.00 

January 16, 1888. 

Ct. Ct. Ct. Cts. Cts. Cie. Cts 
PO DONE: LisVh cv cbicceseves 1.3 1.20 1.10 1.10 1.10 1.10 1,10 
PRE | v.cnccvccseveontecnss 1.17 1.08 99 .99 .99 99 99 
REE. Wo caGh Faced ce cosseeen iia w.en 4 4 OS 94 94 
RD. inicin.s Hie w ho bc vweoces 1.05 96 .88 88 .88 88 88 
Mississippi River............ 1.00 2. .& 85 §.85 85 85 
Missouri River.............. .95 85 = .80 80 =.80 80 80 


September 1, 1888. 
board territory. 


September 1, 1888. 


No class rates Atlantic sea- 


Classes 

1. 2. 3. 4. 5. 

Cts. Cts. Cts. Cts. Cts. 
Buffalo-Pittsburg* ............ 4.00 3.50 2.80 2.20 1.95 
POOEPOEE, PUNMGOs 0occs cs veccesees 3.95 3.45 2.75 2.15 1.90 
RID: 5b a ddkr'écled 6ob'e6s cpi cone 3.90 3.40 2.70 2.10 1.85 
Mississippi River........... acs Bete 3.20 2.60 2.05 1.80 
Missouri River..........-seee. 3.50 3.00 2.50 2.00 1.75 


January 1, 1889. 


Rate from New York added... 4.20 3.70 2.95 2.30 2.00 


——___——— Classes-——_—__——_- - 
A. B. Cc. D. E. 
September 1, 1888. 
Cts. Cts. Cts. Cts Cts 
Buffalo-Pittsburg* ............ 1.95 1.75 1.40 1.25 1.15 
Detroit, Toledo. ....... cccccsses 1.95 1.75 1.40 1.25 1.15 
CE cin on detest widcecn ds s<~ cae 1.70 1.35 1.20 1.10 
Mississippi River.............. 1.82% 1.6214 1.30 1.15 1,05 
ee. eee 1.75 1.55 1.25 1.10 1.00 


January 1, 1889. 

Rate from New York added... 2.00 1.80 1.45 1.30 1,20 
*And points east thereof and west of Atlantic seaboard, 
January 1, 1889. Mississippi River classes A and 

B changed to 1.82 and 1.63 cents. 
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r-five - 
April 11, 1893. Statement showing certain traffic statistics for the years ending 
New Se CS June 30, 1910 and 1901, as reported to the Interstate Com- 
iis Cte on ot « merce Commission by the roads named. 
: ‘ Ss. 4 . 
Thich wey Bag pee nwhe + oe ee deeons Pe oa. +35 as ie Ave. mileage oper- Oper, newness 
ittSDUTY «eee eee eeeeeeseeees x ‘ 2. . a ated during year. per mile of roa 
hing Detroit .--+eseeseeeeecssecccses 8.45 3.05 2.45 1.95 1.75 Railroads. 1910. 1901. 1910. 1901. 
vays CHICAZO «see eeseeeeeececeeeeeee 3.40 3.00 2.40 1.90 1.70 The A., T. & 8. F. Ry Co..... 7,459.03 *6,650.71 $11,660 *$7,117 
5; Mississippi River.......seeeees 3.20 2.80 2.30 1.85 1.65 The A. To Bee, Vi Beh Blows sc dseess See. “Soees 7,341 
are Missouri River. . Pecwos aia 6 Ri 3.00 2.60 2.20 1.80 1.60 The San Francisco and San 
‘ April 11, 1898. Joaquin Valley Ry. Co.7... ...... ree 4,849 
m of ——————— Classes-—————_— The Santa Fe Pac. R. R. Co.f ...... 5 ee 7,972 
plied A. B. Cc. D. E. Southern Calif. Ry. Co.§.... ...... GES wliter«s 6,152 . 
2 : Cts. Cts. Cts. Cts. Cts. The Calif. Eastern Ry. Co.°. ...... 29.44 ....6- 732 
reles, iy TOM oiivect ves sen san eyes 1.65 1.30 1.15 1.05 ee eS rere Wi. bdawne 1.541 
ee ae 1.80 1.60 1.25 1.10 1.00 Arizona & Utah Ry. Co.||.... ...... Saw. ° ewes 1,048 
such RNP eswbeds ssc <cacaececes 180 160 1.25 1.10 1.00 at 
di DMN uti Fin oss dnncan esi; 17 155 120 105 .%6 vie, —_———n 
no, Mississippi River ............. 167 148 115 100 90 ia ae poemenn 
eien) Missouri ‘River................. L. ae a ae poo one cao kdicum:, cane 
al Effective May 11, 1893. Through rates did not ap- mile of road. mile of iP mile ai 
; ly from territories east: of C ' 1910 1901 191 191 1 
st of ” O See" oF Seon A & S. F. Ry. Co..$4,159 *$2,950 757,977 *513,589 141,351 *69,166 
: ‘A., rr ree SS “peels «Benny 555,076 .. 67,741 
July 16, 1894. The San Francisco & 
ig to en a a ru ns ced ae S. Joaq. V. Ry. Co.7 ..... eee 192,800 ...... 63,045 
. 1. 2. 3. 4, 5. S. Fe Pac. BR. B. Cod ....+ 3,906 ....2. 640,459 ...... 83,939 
ariffs es Cts. Cts. Cts. Cts. Cts. Sou. Cal. Ry. Co.§... ..... 2,601 ...... 178,846 «..... 68,8al 
. en RE ne ere 2.40 2.15 2.00 1.70 1.65 The Cal. Hastern Ry. 
into Mississippi River...........+4. 2.40 215 2.00 L70 1.65 Ce” wccthiateniulbes obea. WER en: 3h) SR bee 2,441 
Missouri RIVET... cece cece ees 2.40 2.15 2.00 1.70 1.60 Randsburg Ry Co?*.. ..... FOB. ovicen:) RBA come 285 
July 36, 1894. pa Ariz. & U. Ry. Co... ..... 287 «+. Fasvves svar ibe 
io OF A B oo D E *This item, based on ‘retarae for 1901 mots na seven roads 
Cts Cts Cts Cts Cts indicated, is inserted for substantial comparison with corre- 
NE Pa A TINTED SH 1.60 1.10 1.00 1.06 0.9; sponding item for 1910 shown for the Atchison, Topeka & Santa 
Mississippi River............-. i ee ie ee” ee Re 
Missouri River..... 1.60 1.10 1.00 95 85 +Deeded to Atchison, Topeka & Santa Fe Ry. Co., April 1, 
———— ! !UCU t ‘ ‘ > 1901, but for convenience the operations of the property were 
amed. . , Classes- cae: separately reported for the entire year ended June 30, 1901. 
1 ° ° 4 5 “ee to Atchison, Topeka & Santa Fe Ry. Co., July 1, 
a “+ U- . . 1 
. Cts. OR eee ee S400 318) «300 T0168 §Deeded to and merged in Atchison, Topeka & Santa Fe 
§ 1.30 IIE atch 2c eeocanes oe 38 <0. ie. in ™ os See 
§ 1.17 ete one eee 2 40 215 200 1:70 16 Shown as a proprietary company in 1910 report of Atchison, 
9 111 q i “is me f p Topeka & Santa Fe Ry. Co. 
2 1.04 1 June 24, 1897. Reorganized as Western Arizona Ry. Co., December 21, 
$ 1.00 ——_——- Clisses-—————— 1905; shown as a proprietary company in 1910 report of Atchison, 
a 2. pd _ an p2 Topeka & Santa Fe Ry. Co. 
NG IR ecaiveeie devine 1.60 1.10 1.00 1.00 95 seg tanpdeee atest 
. Cts. ae tte eeeeeneesereeeees 160 1.10 1.00 1.00 95 Statement of gross and net earnings for years ending June 30, 
0 1.00 etroit | Cube nt= vee es eedewbeees 1.60 1.10 1.00 1.00 -95 1910 and 1901, as reported to the Interstate Commerce 
0 .90 Chicago, Mississippi River and Missouri River as Commission by the roads named. 
5 ‘ above Operating revenues. Net operating revenues. 
; 78 g soa: __ Railroads. 1910 1901 1910 1901 
4 = June 25, 1898. The A., T. & 8S. F. a 
. Classes . 3: Ea $86,971,313 *$47,330,728 $31,025,848 *$19,622,592 
. s + a ie tae 35,349, 15,427,074 
3, Cts. 3 Cts. Cts. Cts. Cts. Cts. oi y ag Cocecess eeeeeeces a, PE ao 4s io ahaa 2, 2 ® 
6 1.40 acs 03 wae cd denen 3.00 2.60 2.20 1.90 1.65 rhe oe. OS 
4 1.26 SEE Onc v. <osseeasdieaocks 3.00 260 2.20 1.90 1.65 ¥. Ry. COt.. ...eceeee 1,806,684 ......-.. 816,785 
6 1.19 BUDS pébcndennws clvcuacnns 3.00 260 2.20 190 1.65 The Santa’ Fe B. 
0 1.12 ce a ate kage 3.00 2.60 2.20 1.90 1.65 R. R. CO.$..-0 0. ceeeeeees 7,078,990 ...++-++. 2,579,775 
5 1.08 Mississippi River.............. 3.00 2.60 2.20 1.90 1.65 Sou. Cal. Ry. Co.§ ......... 2,998,496 ......... 1,262,639 
5 1.00 Missouri River.........+..... 3.00 2.60 2.20 1.90 1.60 The Cal. astern 
June 25. 1898 Se A. onc ioas 06 130k b.08 I Sic.s.t:6 0: e508 6,591 
-_ , Ree Tie, Ce vino ccnce 2 21,330 
s. Cts. - = ee ae Ariz. & U. Ry. Co.|| ......... GE (Ed nvinasn 8,398 
. a Cts. Cts. Cts Cts Cts *This item, based on returns for 1901 made by seven roads 
a Be NE SEE ae Ree ee See . 1.60 1.25 1.00 1.00 0.95 indicated, is inserted for substantial comparison with corre- 
Sts SE es Sins eaakaaees 1 63S lk ie Ue ee ee ee ee eee Santa 
oe RE Bhic hs «ded es ckd cbe yo aee 1.60 1.25 ; ; : e Ry. Co. 
B.S MNORNE i c0s-... 000.003 tip eo 138 100 100. 88 tDeeded to Atchison, Topeka & Santa Fe Ry. Co., April 1, 
: Mississippi. River.............. 1.60 1.25 1.00 1.00” ‘99 ©« «i901, but for convenience the operations of the property were 
oo Missouri River................ 1.60 1.25 1.00 95 eee | Soe fot Cae cates Tone. oes ee 
P i x : eeded to Atchison, Topekz Santa - Co., 1, 
January 18, 1904: All classes read the same as_ 1903. . = ashi omy 
from New §Deeded to and merged in Atchison, Topeka & Santa Fe Ry. 
ew York. 
Co., January 31, 6. 
January 1, 1909: Fifth, A, B, C, D and E classes ore. as a geegetotary company in 1910 report of Atchison, 
5. " Topeka anta Fe Ry. Co. 
Cts. a cut out from groups B and C (New York and , og Reorganized as Western Arizona Ry. Co., December 21, 
1.95 ston territori : 905; shown as a proprietary company in 1910 report of Atchison, 
a+ itories); balance of rates remained the same. Topeka & Santa Fe Ry. Co. 
1.85 
1.80 & a : 4 
1.75 ‘ , — . —_ 
200 APPENDIX C. 
E. Distan Rates and Distances to Sacramento, Cal. wh 
stances: es. 
Cts I in: SCR ie ee eA ae Se ere al ae Dec a Ate Oe aco eh bead bebe hey des bebe ReECI ENS ees ceren 2,184 
1,15 Mississippi River (Burlington) to Sacramento...... aie ais se ae ne He 2d 6 Sah d 6 566 ee SMES ET UNERS Ma ew ee ee aw eee 1,983 
ar PEIMNOUTE Fiver (OmaUR) U6 GOCTRMNOREOS «6 <oo.ncs vce dccccc ceus boo b0 ib 0dg bb 56 REN esos beck nccceescdevcee edu te ol cevetudbence ove 1,693 
1.05 Rates on Commodities, Carload, to Sacramento, Cal. 
1.00 Chicago Mississippi River Missouri River 
Rate Rate Rate Rate Rate Rate 
) 1,20 Commodities. per 100 per ton per 100 per ton per 100 per ton 
ard, pounds. per mile. pounds. permile. pounds. per mile. 
Cents. * Cents. Cents. 
A and Agricultural implements, viz., reapers, mowers, headers, mower- 


knife grinders, harvesters, hay tedders, hayrakes and extra parts 
for same, straight or mixed carloads; minimum weight, 24,006 
OUI Wwrccs cosine GRE CoN o PENS 00 4 s'o-404 i eine ewnesebabebiacee<s $1.25 1.1446 $1.20 1.2102 $1.20 1.4176 












































































































Commodities, 


Hand implements, viz., forks, barley (wooden); forks, hay or 
manure; forks, spading.. hoes.. potato hooks; rakes (wooden 
or iron); scythes and snaths; grain cradles in packages; mini- 
mum weight, 24,000 pounds... ...cccscccncccscscceccesceces > Sie 
Potato sorters, straight carload, or potato sorters and potato ‘dig- 


gers in mixed carload; minimum weight, 24,000 pounds........- 
Shovels, spades and scoops, in packages; minimum weight, 24,000 
SE b's 0 Cee beaks be ees 


Ale, beer and porter, in wood ‘or in glass, packed........ceceeceseees 
Alum, crude or refined, in packages; minimum w eight, 40,000 pounds 
Ammonia, sulphate, in packages; minimum weight, 60,000 pounds.. 
Arsenate of lead, in packages; minimum weight, 40,000 pounds.... 
Asbestos, n. 0. s., asbestos roofing slate, asbestos building paper 


and felting; minimum weight, 24,000 pounds........... SGiCR CONES 
Asphaltum in packages; minimum weight, 60,000 pounds.......... 
Assayers’ clay crucibles, muffles and scorifers.............+++. “ 


Automobiles, passenger and freight, and extra parts; minimum 
weight, 12,000 pounds......... Peeababetsésehsnehwevorweeed 


Babbitt metal; minimum weight, 40,000 pounds 
Bags and bagging, burlap, gunny hemp or jute............c..e00e0e: 
en, Sek NG OEY SPUD, ods no G's ate code ba ck cio Vedsencyeesene 


Bath tubs, seamless steel (enameled); minimum weight, 24,000 
oc hoe Males 0 > 5 Oak deals toe) weet MONw boo oo ba tebe de 


Baking powder and baking-powder compound, boxed 


Beans and peas, dried, split or whole, in sacks or barrels; minimum 
A RBS Seo PE eS rr. ae eee ; 


ree, SUD Mer COLtOM OF JORENER. «osc us decla dee ocuVbiwes vee cs cedic 
3icycles (complete or stripped, with or without stripped parts), 


boxed or crated; minimum weight, 10,000 pounds..... BES UN be eames 
Billiard tables, knocked down, including slates or marbles, cues, 
ete.; minimum weight, 24,000 pounds............ccceeceees Satins ut 3 


EL: Ug, CUNO a Fad Ae ated atanere 46,0 laa WY divin od 6.418 ba Malle! aatib as We vs. 


Books, blank, including school composition books, blank books and 
tablets for school purposes in paper covers, boxed..............+-. 
sottles, glass, n. o. s., carboys; flasks, glass, common; in boxes, 
ns Ss S ». bree Crs nh bod Klee sas © cinhbbbe b Gn oo) 0 Pibew aa epee ses 
30oxeS, paper or pasteboard, n. o. s., nested, boxed, 24,000 pounds.. 
Brass, butts, bolts, castings, faucets, n. o. s., hinges, moldings, 
nails, rivets, tasks, blanks, screws, corners for picture frames, 
and door rails, boxed 
3roomcorn; minimum weight, 16,000 pounds. se eeeee 
Buggies (not including baby buggies), carriages, hearses, sleighs, 
wagonettes and other light passenger vehicles, finished or un- 
finished; minimum weight, 12,000 pounds................4+- bs be'ne's 
Burial cases, wooden (not metallic lined); minimum weight, 24,000 
Rs i Rite tek oa bce ey bop abe Ge Pew w haw sss 6 Ov hs0 5 ue be O80 
Cans, tin (including tin boxes, tin lard cans, tin lard pails and milk 
cans), in packages or in bulk; minimum weight, 20,000 pounds... 
Carpets, n. o. s.; minimum weight, 24,000 pounds.................... 
Cement, building or paving, n. o. s., in packages; minimum weight, 
CRS fac Fe wb.ates chee CORA ae Oded cus bee WA es eee nye wks eda 
Cereals: Barley, corn (including kaffir corn but not including pop- 
corn), rye, oats and speltz; minimum weight, 50,000 pounds...... 
Flour; minimum weight, 50,000 pounds..............ccecececcceces 
China and majolica ware, not including ornaments, in boxes, bar- 
rels or casks; minimum weight, 24,000 pounds...............++++- 
Cider and vinegar (not acetic acid), in glass, earthenware or tin, 
ANE, GAs 62.5. a8 did Wie 5s & RAs 08 © 6 okt caer & dbAecere babies Coie 8 
Coffee (including cereal coffee), roasted or ground, in boxes, bar- 
I lees aie aiy alt os «ik ced Ski) Oe v0.4 Dbba 4:0 teed eWeek eae Woke 2 
Composition for roofing, in ae: minimum weight, 40,000 
I RN tas. +: 'nird- State odin leah 8 oe ahead oe oh oh Fete ee Rw deiere-e-o a: 8% 
Conduits, clay; minimum w eight, 50,000 pounds sh ceeth = Sita a talokawe die 60:8 
Conduits (wooden), n. o. s.; minimum weight, 40,000 pounds........ 
Crackers, matzos, matzos meal, cakes, fruit biscuit, pretzels, toast 
and shredded wheat biscuit, in boxes or barrels; minimum weight, 
SN ETE NE SRAM EEE ETE TI ee fg ee ap 
Drugs, medicines and chemicals, nitrate of ammonia, medicinal 
oils, witch hazel and flavoring extracts; minimum weight, 24,000 
EE en dhe ews duced bo wWe Jules CANS Cbs dbia decane teseeeectNeaneet soe 
Earthenware, stoneware and crockery, in bulk or in packages; 
minimum weight, 24,000 pounds.......... 


Earthenware, plumbers’, viz., washbowls, rater- ‘closet bow ls, cis- 
terns and tanks, and urinals, boxed or crated...... big-aies osha Vaweeus 
Engines, traction; minimum weight, 24,000 pounds............ kee eceiak * 


Fish, dried and salted, smoked and pickled, n. 0. S..........-e eee eee 
Foods, animal; animal and poultry tonics and regulators; condi- 
ments, animal (for use in animal food); and dog biscuit; in pack- 
RAO Wi iartlahig-bS aWiCs They wie be ee OOM es Sve kb ee oWEEU TO Sb Hs Fen See Ke 
Glass, window, common, boxed SS ane bes dae we Sas OW ep he eRe 
Glassware (except cut), n. 0. s., and glass lamps, plain; fruit and 


jelly glasses and jars, n. o. s.; minimum weight, 24,000 pounds.... 
eT Ro oa ahs 5s aa iG a WM © 0 6 w,b's & 40.0'5 0 WR he ib. 0 0:0 60%. ce ee oO 


Glue, in boxes, barrels or kegs PNGa bs oedes Orwas bee Stn bss 0s tebe ee ras 
Grindstones (and frames), mounted or unmounted 
Hames, wooden, in boxes, crates or bundles 
Hardware as follows 
Picks and mattocks, with or without handles, boxed.......... 
Chain, trace and hobble; minimum weight, 40,000 pounds........ 
Peavies, cant-hooks, handles for same, pike poles, pickaroons, 
skidding tongs, timber carriers and parts thereof 
Harness, n. 0. s.; minimum weight, 20,000 pounds.............. 
Hay and straw, baled and pressed; minimum weight, 20, 000 pounds.. 
Hollow ware of cast iron only, plain or enameled, bake ovens, 
broilers, gem pans, griddles, kettles, pots, sauce pans, skillets, 
spiders, tea kettles..............0... YN 52" Se Shakeiteeia’s 
Hose, rubber (with or without covering), in cases, crates or bales 
Iron and steel articles: 
Angle bars, beams, braces, channels, columns, peep het tees, 


washers, weights........ sn: ede een A's hw Cae MRE Chae Re ae eale SO 
Castings, n. o. s., plain as from the sand. PPP yr cen ere oevbes 
Pipe, n. o. s. (including riveted, lock bar, este or "straight, seam); 
minimum weight, 24,000 pounds.......... BO Ls oat dad aes bas bbe 





Chicago 
Rate Rate 
per 100 per ton 
pounds. per mile. 
Cents. 
1.35 1.2362 
1.35 1.2362 
1.35 1.2362 
1.90 9157 
.1TD 6868 
.50 4578 
85 7783 
1.00 9157 
.55 036 
1.00 9157 
3.00 2.7471 
1.00 .9157 
.85 - 7783 
1.25 1.1446 
1.50 1.3736 
1.20 1.9989 
85 7783 
1.20 1.0989 
2.50 2.2893 
1.45 1.3278 
1.40 2825 
1.25 1.1446 
85 .7783 
1.25 1.1446 
1.59 1.3736 
1.25 1.1446 
2.50 2.2893 
1.50 1.3736 
.85 - 7783 
1.85 1.6941 
50 4578 
.69 494 
.SO 7326 
1.00 9157 
85 7783 
1.10 1.0973 
15 6868 
50 .4578 
85 . 7783 
1.50 1.3736 
1.50 1.3736 
1.00 9157 
2.09 1.8314 
1.25 1.1446 
1.20 1.0989 
1.00 .9157 
-90 . 8241 
1.29 1.0989 
75 . 6868 
.85 . 7783 
.80 ~1326 
1.00 9157 
1,25 1.1446 
.85 . 7783 
1.25 1.1446 
2.00 1.8314 
75 6868 
1.29 1.0989 
1.25 1.1446 
80 . 7326 
80 . 7326 
1.00 9157 
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Mississippi 
Rate 
per 100 
pounds, 


1.30 
1.30 


1.30 
1.00 
50 
.85 
1.00 


1.00 


3.00 
1.00 


Pe.) 


1.50 
1.20 

85 
1.20 


60 


~fv 


1.00 


.75 


1.00 


2 00 
.20 
20 


— ie Tf 


1.00 
90 


1.20 
.75 


.85 
.80 


bo 
oro 


2.00 








River 
Rate 
per ton 


per mile. 


Cents. 


1.3111 
1.3111 


1.3111 - 
1.0085 
. 7564 
5295 


reo 


8072 


1.0085 
.5547 
1.0085 
3.0255 
1.0085 
. 857: 
26 


60 


1.5128 
1.2102 


. 8572 


1.2102 
2.5214 


1.462 
1.4120 


1.512 


io) 


0085 
.0170 
.2102 
.2102 


me DD 


1.0085 
9077 


1.2102 
. 7564 
.8572 
. 8068 
0085 


—" 


1.2607 
2.0170 

. 7564 
1.2102 
1.2607 


. 8068 
. 8068 


1.0085 


1.25 
1.30 


1.25 


1.00 


1.00 


Missouri 
Rate 
per 100 
pounds. 
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Rate 
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Commodities, 


terns (not including magic, paper or toy lanterns), in boxes, 





~ parrels, casks or crates; minimum weight, 20,060 pounds........ 
rd and lard substitutes, n. 0. S....e cee c eee re cece ee cece sevcerseers 
I e (including hydrated lime), in barrels, boxes, bags or in bulk; 
1inimum weight, 40,000 poundS...........ccccscceccccescceccecsees 
Lime, pnosphate of, in barrels...........ceceece eer eeessescesesvece wa 
Liquors: Brandy, New England rum, whisky, gin and fruit juice.. 
Machinery, mining; minimum weight, 24,000 pounds...........+.++- 
Milk, condensed, liquid or dry, in tin or glass, packed in boxes or 
n wood; minimum weight, 40,000 pounds..............++ee+- 
Nails and spikes (not including railroad spikes or ship and boat 
spikes), cut or wire, n. o. s., in boxes or Kegs...........eeeevcecees 
Sally SU BEE PRIN, dnd. 9:0 duOR A Weanns-d Meh ae able ent SeReeeee eae Re ees 
Nuts, edible, n. 0, s. (mot shelled), in packages; minimum weight, 
24,000 POUMGS ....-cccccccccccrsccccsrscrcvvecsescecsncersessseesees 
Peanuts, shelled or not sheiled, in packages; minimum weight, 24,000 
POUTNIGS ccc ec eer eee eee eee eet weet teste eeeeeset te eeeeeeeeeTEeEHHEeHEEees 
Nut kernels or nut meats, boxed; minimum weight, 24,000 pounds.. 
Oil cake and oil-cake meal; minimum weight, 40,000 pounds........ 
Cileloth (floor) linoleum, wood grain flooring and cork carpet, boxed, 
FOLGE GF WIPRO «60 cc5 he 06d 0660 808 OD ends te Kare eee ngs 99.0 68 ovens 
Oileloth, n. o. s., boxed, crated or wWrapped.........cccececcereeccees 
Oils, petroleum and petroleum products, including compounded pe- 
jleum Oils and greases (exclusive of sewing machine and cycle 
1), classified fifth class under ‘‘petroleum and petroleum prod- 
‘ts’’ under heading of ‘oils’? in western classification.......... 
stor, cocoanut, corn, palm, rubber, rapeseed, lard, linseed, 
neatsfoot, red, resin, or ‘‘M,”’ and tallow, transil and trans- 
CoP See: BOR POR Ee 6 ied Rai 66S 6 TES CAE ELV ie e FUNC eR hwe hes 
CORI. GEE 5 04s Kee Had be bp eo Bhs Hs hd 6 0:0:0.6.606.00,5-60 000 deeb adeed tee 
Rios: BI SO WEE. 1s DOOM... 6.5 vine 0 eed n thd gb.5 84 Eine 0:6 4:68 ee ers 


Packing-house products, viz., bacon, hams, beef, pork, lard and 
rd substitutes (n. o. s.), sweet pickled tongues, tripe, pigs’ 
feet, Sausage and meats (canned or in glass); minimum weight, 
Bee E'S 5. ctu on uiie.c, 6,00 bees Vawie es ROSE Renee sn uae ahve e eae Oe 
Same with meat, fresh, minimum weight, 26,000 pounds.......... 
Paints in cans (packed in boxes or barrels), or in barrels, casks, 
kegs, kits, boxes, or iron drums; minimum weight, 40,000 pounds. 
White or red lead or litharge, dry or in oil, in cans (packed in 
boxes or barrels), or in barrels, casks, kegs, kits, steel pails or 
iron drums: minimum weight, 60,000 pounds.................0+. 
Paper, building, n. o. s.; roofing and felt; book, not surface-coated, 
n. 0. S.; "news; poster; wrapping, hardware or manila, tissue, 
straw,. Dox. board and. mOniae CHS DOA. . o.-.c.c'0 cic cemesececesccess 
Paper bags, plain or printed; minimum weight, 40,000 pounds... 
Paper, wrapping (printed); wrapping, n. o. s.; cloth-lined en- 


velopes (in boxes); fly, ledger, writing (plain or ruled).......... 
Paper, writing (flat), plain or ruled, including manila writing, 
edger linen and bond papers and paper tablets...............- 

og Be ee ee ee ere wae 
Pickles, n. 0. s., in glass, earthenware or tin packages, boxed...... 
ae, MEWS COURT) BANE. BRI TES. ie kc cece bccas bi gecc theese bacccsecees 
Plaster, building, n. o. s., in packages; minimum weight, 60,000 
ET 4 ie 5 4 0:0 6.54 5 00 OMe G40 20 04.54.0004 cas bon de eee ones eres < sve sceces 
Potash, chlorate of, in cans boxed, or in barrels or Cs cwtip ee 
PUI. w ace'd ¢ & dim 0664.5 Kb 60.09.050 ¢ 6 0:90:64 Sew alas © OOo bik bese 005.6000 ¢ 
Preserves (including mincemeat, fruit butters and jellies), in glass, 
earthenware or tin paciemwes, BORO. 0.5 65. occ cess te cesicteccmss ccs 
Pulleys (axle, frame, traveling and window in boxes or 





[LURE hae edebae és 5 OS0 Sa bea KOs be 00.869 > ae Skate ks-4b as 4 ox mddeadanbe ve 
Pumps, force, steam, electric or other power, n. o. s., combination 
brass and iron (parts thereof when boxed); minimum weight, 
SE 5 there ants elas eo = bd Naor Te Ra AOe a Meret oad 990 bee ah 2d. 0,4.9.9.0 4:0 
Quicksilver flasks; minimum weight, Bee, SHOUD. 0 koe ocheseceeees 
Rice, broken rice and brewers’ rice, in packages, straight carloads; 
apenas er Geers, 4. CO. BOMB, os os wanes wen ecke 00 aes cans aep's.e 
Roofing, metal (asbestos-covered), in packages; minimum weight, 
ON BS er a ee irr he an ee Py Fe ee 
Rubber boots and shoes, including tennis shoes (canvas tops) and 
felt boots, boxed; minimum weight, 24,000 pounds................. 
Rubber clothing (not including mackintoshes or garmetns of similar 
character), rubber gloves and soft rubber hats; minimum weight, 
£8, 00 DOMMES 2.0 cone haces Veeetsntccens 
Rubber packing, straight carloads or mixed carloads of rubber 
packing and rubber belting 
Rubber tubing 
«ada ark ci + helabn oh bie eae ona bind Mee Os s.dbeee so amhee sé 
Sadirons, n. o. s. (including electric sadirons and gas, gasoline. 
chareoal and alcohol burning sadirons), and sadiron handles and 
stance, in boxes or barrels; minimum weight, 24,000 pounds...... 
Saleratus and bicarbonate of soda and soda carbonating compound 
Salt; minimum weight, 40,000 pounds. -............e-eeceeees teh 
Saltpeter 
Sal-soda eg PAAR. «6a 
Sash, doors and blinds; wooden door, window and screen frames; 
_carpenters’ moldings for door frames and for inside finishing.... 
Saws, circular, mill, crosscut and drag, on boards, or boxed; mini- 
mum weight, 24,000 pPOUNS. ........ creer cceccesesevcerceccosccecs 
Scale and scale beams, n. 0. s.: (not including computing scales, 
sold-weighing scales, nor assayers’ nor apothecaries’ scales), all 
fragile parts boxed or crated; minimum weight, 24,000 pounds... 
Scrapers, road, road machine, grading plows, land graders and 
_ Street graders and street rollers; minimum weight, 24,000 pounds 
EE EES: o 66 thnk gba Gd #9): «Sere 9 Swipm 4 egw Le 
Seeds, as follows: 

Alfalfa, beet, clover, grass, hemp, mustard, rape, bird, timothy, 
millet, and canary, broomcorn seed, also wheat, corn, popcorn, 
oats, peas and beans, flax, garden, sunflower and sorghum.... 

Beet, in straight carloads........ LW abit unk oo 64 asic eee bittden views LCM 

Sewing machines and component parts, in boxes or crates : mini- 
mum weight, 20,000 pounds 
Sheep dip, MEL. «3. otha bn ov cb 8a a hale 


g, in cases, cfates or bales; minimum weight, 24,000 





per 100 
pounds. 
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Chicago 
Rate 


.39 


on 


.60 


1,09 
1.10 


65 


90 
90 


2.00 
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1, 


tv 
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20 
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00 
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00 
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Rate 
per ton 


per mile. 


Cents. 


1.0989 
1.1446 


45 

.00 
1.14 
1.378 


Sa 


Ss 
2 
3 

6 

6 


7783 


.6410 
.$241 


$241 
$241 


. 6868 


1.5109 
1.8314 


. 8695 
. 7783 
.6868 
.9157 
1.0989 
.9157 
6868 
9157 
5952 


05037 


.9157 
. 6868 
1.0073 


1.0073 


1.2736 


1.6025 
1.0989 


1.1446 


1.4652 
1.0989 
5494 
. 7326 


- (026 
. 7783 


1.3736 
1.0989 


1.0989 
.9157 


1.3736 
-5952 


Mississippi River 


Rate 
per 100 


pounds. 


1.20 
1.25 


50 
1.10 


1.50 
.85 


-70 
.90 


1.30 
2.20 
.60 


1.00 
1.10 


.90 


.90 
.90 


ae 


«fo 


2.00 


.85 


-- 


- fv 
1.00 


1.20 


1.00 
o15 
1.00 


- 65 


1.50 


.60 


1.60 
1.20 
.60 
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1.4766 
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1.0041 
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1.5416 
2.5988 
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1.1807 
1.2994 . 
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1.0632 
1.0632 
-8859 


1.0041 
. 8859 
1.1807 
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1.1807 
. 8859 
1.1807 
. 7208 
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1.1807 
. 8859 
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1.7719 
. 9456 
. 7088 
1.1807 


1.7719 


2.0673 
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Commodities. 


Shingles, iron or metal, including tile Pega (galvanized iron).. 
Shot, ith BABB... ccesvcvoegacee Ged 0b DcAae cede bs CHESTS b bees HEE wECCRCEE SC 
Sinks (and backs and drain boards for same), sink hoppers, cast- 
iron, plain, painted, galvanized, porcelain-lined or granite-lined; 
minimum weight, 24, BOO MOUMGS. 2. oc ccceccesvcvccccccseveccccccce “> 
Slate, roofing, n. o. s.; minimum weight, 40, 000 SN ttises 50 cucu canes 
Sledges, wedges, mauls and track chisels, iron or steel, in boxes, 
eh: OU GEO. ik o's Sabu Gowwe ee Aus 40 6 dGbs 1a s4d0m 60 04 4¥0.56 BORC 4000 
Sleds, bob; minimum weight, 24,000 pounds............-eeeeeeeeeees 
Soap, soap chips and soap powder, in packages, and scouring, wash- 
ing and sweeping compounds, n. o. s.; minimum weight, 40,000 
DN 5 Link aids oe ote Obie atch Mae ED 06 cee ebainaed 4b ¢ d8o6 44 0et ates 
Soda ash (may be shipped in sacks), soda crystals, caustic soda 
and hyposulphate; minimum weight, 40,000 pounds..............-- 
Soda fountain supplies, viz., sirups, fruits (crushed or whole), and 
fruit juices, when packed in wood, glass or earthenware, boxed.. 
Spices, n. 0. s.; minimum weight, 24,000 pounds.............+-eeereee 
Springs, automobile, carriage, wagon and wagon bolster and wagon 
Oe De By Disab vn 00 06.010 0 000 00 6 eben 6600 ds ode Ue es stmceeetocnve 
Springs, wire, n. o. s.; minimum weight, 24,000 pounds............. 
Stamped ware, agate or enameled, n. o. s., also granite ironware, 
n. 0. S., ins.boxes, barrels or crates; minimum weight, 22,000 pounds 
Starch (including cornstarch) and dextrine............+sseeesceees 
Staves and heading, rough or finished, and hoops, also wine tanks 
(k. d.); minimum weight, 40,000 pounds..............esecesscececs 
Stoves (cast iron), cooking, heating; minimum weight, 24,000 pounds 
Stovepipe (including stovepipe iron cut in shape, nested), stovepipe 
elbows, tiles and thimbles; minimum weight, 20,000 pounds...... 
Sulphur, in packages; minimum weight, 40,000 pounds.............. 
Sweat and collar pads and harness pads (not leather), boxed or in 
bales; minimum weight, 20,000 pounds.............eseeesccecsoecs 
Sirup (corn, glucose, malt, maple and rock candy) and molasses.. 
RM SE ahaih wks gh w ees S660 CREE ee the dee OU Ra send ke een cena reas 
Tapioca and tapioca flour, in packages; minimum weight, 40,000 
I in Al Sea ae cde, he ena ON wits daleied kde 6Wkle wine 000 eld 0 e0W0e.4:4% 
Tea, boxed; minimum weight, 24,000 pounds 
I OE, hk oo let een GiwiaWdide b6 eke sea ajn,c 0 .0,0-000.0qbew 
Tinware, n. 0. s.; minimum weight, 22,000 poundsS.............sesse0- 
Tubs, stationary wash, cast iron; minimum weight, 24,000 pounds.. 
I EE GU ks a. sted ona og wid ek s.o- dhe ww ads one 04a 600mbS 
Twine and cordage, viz., cotton, flax, hemp, jute, fleece, sail, spring, 
sisai, manila and cotton seine, twine and dorthee 
Varnish, in barrels, or in cans, boxed Se 5 aha lat iin Rasalan 6 deisliai 2b ch en ed 
Wagons, farm, and common dump carts, without springs; minimum 
ns Se as ates ok aN Anhiee oe &adkebiys doheenebs ohe-ee ones 
Wheelbarrows (k. d.), wheelbarrow wheels and barrel carts (k d.); 
Minimum weight, 24,000 pPOUMGB. ......ccccscccccccccccscccccccces 
Windmills and parts of same, including tanks and towers; minimum 
i i Sa, 5 ss Studland 4.04 de ee bab ened wos cldeinecebsces 
Wire fencing in rolls and coarse wire netting for fencing 
I I ais ah in hob shies bane $6 4Meee4 eC Av eC cbhaeageevesé 
Woodenware; minimum weight, 16,000 pounds 
Zinc, sheet, in casks or boxes; minimum weight, 40,000 pounds 
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[From brief of railroad commission of Nevada.] 
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- 7564 


1.2607 
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- 8572 
- 2607 


- 8068 
-5547 
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-2607 
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-1094 
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-9581 
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- 2607 
- 8068 
-1094 
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- 2607 
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4766 
9456 


0041 
4766 


' 


-9456 
6497 


7719 
4766 


3998 
2994 


4176 
1807 


-0041 
-5416 


- 4766 
- 8859 


-4766 
- 8859 
- 4766 


- 0632 
-4766 
. 8859 
.4176 
.6538 
-4766 


Complainant’s Exhibit No. 47.—Showing shipments moving to Reno from eastern territory via Ogden gateway in calendar year 
1908, showing point of origin, total receipts under present rates, receipts under rates proposed, receipts of Southern Pacific 
Company under present rates, and receipts of Southern Pacific Company under rates proposed; statement also shows receipts 
per ton per mile on total movement under present rates and receipts per ton per mile under rates proposed, receipts per ton 
per mile of Southern Pacific Company under present rates and receipts per ton per mile of Southern Pacific Company under 


proposed rates. 


[Groups, classification, tonnage and revenue, including Southern Pacific Company’s proportion, taken from the waybills in Reno 


freight office of the Southern Pacific Company by the Railroad Commission of Nevada.] 





. ue 
3 
2 38 
5 56 
eo 
oO. o~ 
1 Weight in tons. 3 3 3 = 
os a) 
Originating in group— 2 3 4 Pa oo 
eid © 
5 $y 
c.L. LC. L. Tt. 33 a5 
: oa, 288 
S & 
hich ie win sin woth wie edwsshounes 183 70 253 $10,634.21 $6,619.86 
Ee 2,030 685 2,715 102,003.44 66,770.65 
its wake anise cdagedeamevewowad 2,207 507 2,714 89,621.20 65,255.18 
i Metin’ tain hig db od0 0 oe cedenseoeenan 1,970 173 2,143 62,043.16 49,425.39 
DRI Mkid éo0 6 th awd oe heh e0eeeees.e:e 1,891 89 1,980 68,158.73 61,093.44 
Pai. ots tales dein bee chp ee eee se 508 1,666 11 1,677 26,359.23 25,577.55 
OD ED SS Tee ETT Tee ee ee eT 619 44 663 16,842.70 10,442.11 
Wheat, salt, barley, cement and 
coal from Idaho, Utah and Wy- 
SE nine vcbh ae whi ba cad see ene, cones caw. BagRne 78,679.92 78,679.92 
SIREN IRIS SEERA TCR ee y pm «+. 28,322 $454,343.69 $363,865.23 
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$5,980.18 
58,135.15 
50,029.20 
34,041.32 
36,287.81 
13,566.74 
11,467.56 
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$1,965.83 
22,902.36 
25,663.18 
21,423.55 
29,222.52 
12,785.09 

5,066.97 


59,008.44 





178,037.94 


Average cost per ton per mile for operating expenses (1908) Ogden to Reno, 4.88 mills. 


Average cost per ton per mile for operating expenses (1907) on entire Central Pacific Railway, 7.05 mills. 
Average receipts per ton per mile on Southern Pacific system, 1.21 cents. 


Average revenue upon each ton Ogden to Reno under present rates, $11.51. 
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revenue upon each ton Ogden to Reno under proposed or Pacific coast terminal rates, $7.63. 
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Low-Grade Products. 


Referring to this exhibit, attention may be directed to the 
fact that 56 per cent of the total tonnage (23,322) consisted of 
low-grade products, and were as follows: 





Tons. Tons. 
Cob] “idceseb tence cee oceeD,2e0 CO °°. ino cases eswenen es 
Wheat ...... eaaduc ooceeee 4,004 Barley ...... ro Rcieees -- 338 
Cement .....- SnvbbictsVicstae, MNO. is cto Ssh cute ba ites ‘mae 
Marble and stone...... oo 445) Lumber ...cccccccccess Jae - ae 
Se ..cvsepeetwecnse ee ees aan 
NS Re Fe Sseeedsesce Gee | re +lend nolan 
COE ccccvdvcdecivasecce es 278 


Out of the 13,101 tons of low-grade producits it will be 
noted by reference to the bottom column of Exhibit No. 47 that 
11,177 tons of said products moved into Reno from Idaho, Utah 
and Wyoming at rates which did not exceed Pacific coast ter- 
minal rates. 

The footnote on bottom of Exhibit No. 47 shows the average 
receipts per ton-mile on the Southern Pacific for the year 1909 
as 1.21 cents. In comparison therewith attention is directed to 
column No. 10, Exhibit No. 47, wherein is shown receipts per 
ton-mile covering movement of freight from each group terri- 
tory, at Pacific coast terminal rates, with total average receipts 
of 1.156 cents, or, in other words, this would be the receipts 
accruing if the business moved through to San Francisco. 
Column 12 shows receipts per ton-mile covering actual movement 
of freight from group territories, at proposed or Pacific coast 
terminal rates to Reno, with a total average of 1.3879 cents, or 
1.58 mills in excess of the average receipts for the Southern 
Pacific system.as a whole. 

Of course, at Winnemucca and,.in fact, all main-line points 
east of Reno to the Nevada-Utah state line, the excess receipt 
per ton-mile over the average for the system as a whole will 
be correspondingly greater as we move eastward, or rather as 
the haul from Ogden westward is shortened. On the basis of 
this comparative revenue showing alone it is conclusive that the 
application of Pacific coast terminal rates to Southern Pacific 
main-line points in Nevada would be more than compensatory. 


Cost of Operation Between Ogden and Sparks. 


Regarding the cost of operation between Ogden and Sparks 
based upon the total west-bound movement of freight for the 
li months ending November 30, 1908, furnished by Mr, T. 
Rowlands, assistant superintendent Southern Pacific Company 
at Sparks, Nev., upon request of the railroad commission of 
Nevada, and the revenue per ton accruing from Ogden to Reno 
(Reno being 3 miles west of Sparks), predicated upon the actual 
movement of 23,322 tons of west-bound freight received at Reno 
from all eastern territory for the calendar year 1908, it may 
be stated that a detailed showing is made in complainant’s 
Exhibits Nos. 37, 44, 47 and 48. 

Before contrasting the révenue to the cost of the service, 
we shall, for convenience, set forth herein recapitulated por- 
tions of said exhibits. 

Total gross tonnage moved Ogden to Sparks, distance 538% 
miles, January 1, to December 1, 1908, 1,816,346 tons. 

This tonnage was moved in 51,845 cars and 1,279 trains. 

Average weight of car used in finding net weight of con- 
tents, 18 tons. 

Gross weight of cars, 933,210 pounds. 

Net weight of freight, 883,237 pounds. 

For the year 1907 on the Central Pacific Railway, Mr. Seger 
shows that 79.3 per cent was commercial and 20.7 per cent was 
company freight. 

Applying the same proportion for 1908 we find the com- 
mercial freight represented in the above tonnage is 690,407 tons. 

Dividing 1,279 trains into the above commercial freight ton- 
nage, we have an average of 539.9 tons per train. 

The average cost of operation per freight-train-mile on the 
Central Pacific Railway in 1907 (as shown by Seger) was $2.36. 

The average cost of operation per train-mile on the Central 
Pacific in 1907 (as shown by annual report) was $1.77, while 
the average cost in 1908 is shown to be $1.989, or an increase in 
cost of 12.36 per cent. 

Applying the 12.36 per cent increase to the $2.36, and we find 
the average cost of operation per freight-train-mile for the year 
1908 is $2.65. 

_ Applying $2.65 cost per freight-train-mile to the number of 
miles, Ogden to Sparks, 538.5, and we find the average cost 
of operation (all expenses) of moving one train from Ogden to 
Sparks is $1,427.02. 

Dividing 539.9 tons per train into $1,427.02, the cost per 
train, and we find the average cost of operation per ton of 
commercial freight from Ogden to Sparks is $2.64, or if further 
divided by 538.5, the mileage, 4.88 mills per ton-mile. 

{Note.—If the company freight was included the average 
per train would be 690 tons instead of 539.9, and divided into 
$1,427.02, the cost per train, we find the average cost of operation 
per ton from Ogden to Sparks is $2.08, or if divided by 538.5, 
the mileage, 3.85 mills per ton-mile.] 

The Southern Pacific Company received as its proportion 
of the rates covering the movement of 23,322 tons of commercial 
freight from all eastern territory to Reno in 1908 an average 
revenue of $11.51 per ton, or 4.3 times the average cost of serv- 
Ice from Ogden to Reno. 

If rates no higher than Pacific coast terminal rates had been 
in effect to Nevada main-line points, and covered the movement 
of the said 23,322 tons of commercial freight from Ogden to 
Reno in 1908, the average revenue accruing to the Southern 


Pacific Company would have been $7.63, or 2.9 times the average 
cost of service. 


Briefly, the foregoing deductions indicate the scientific and 
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conclusive manner in which the earnings and expenses covering 
west-bound business have been segregated and assigned to the 
Central Pacific mileage from Ogden to Sparks. 


Cost and Revenue. 


Applying the average operating expenses of 4.88 mills per 
ton per mile to Nevada main-line points according to respective 
distances of west-bound haul from Ogden, and contrasting there- 
with $11.51 and $7.63, the average revenue heretofore shown, 
the results obtaining are interesting and instructive. .~ 

The following tables express the matter forcefully: 


TABLE No. 1. 
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Tecoma, Nevada-Utah state line..113.5 $0.53 $11.51 4.6 95.4 
CE Sec vindvdancunyneorace PAGES 137.5 .67 11.51 6.0 94.0 
PED 6 oH enleW'e 6.0F 0s ex ecwsinde Ga ané 174.8 .85 11.51 7.5 92.5 
Elko Sila tech en sls cw wedttenels soi timacenl 226.3 1.10 11.51 9.5 90.5 
Palisade ..... ocbeccercecceccuceses 256.6 1.23 11.51 10.7 89.3 
Battle SII 050.4 btin i nwsids raaen 306.5 1.49 11.51 13.0 87.0 
RID 165 6-0 0595.44 onpecenecnhns en 348.3 1.69 11.51 14.7 85.3 
rN os 05 tow dcr tee eanae 365.0 1.78 11.51 16.0 84.0 
SED nielinesd-sa + uns whew .en «s'asthinned 398.0 1.94 11.51 17.0 83.0 
MII» 9.nc.cis Wire |. Gaia glue Wibie eee 438.0 2.13 11.51 18.5 81.5 
Hazen Sdlite Ututina nike Megiabve <0 wessevearcbud 494.2 2.41 11.51 21.0 79.0 
UE Wand din é-ctase ects puch rec oberon 6 echantine 540.0 2.64 11.51 23.0 77.0 


Note.—It will be observed that the percentage of operating 
expenses to operating revenues for the Southern Pacific system 
as a whole is 56 per cent, or 44 per cent net revenue from oper- 
ation. Compare these figures with those in columns 5 and 6. 
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TABLE No. 2. 
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Note.—Attention is directed to the fact that the percentage 
of operating expenses to operating revenues for the Southern 
Pacific system as a whole is 56 per cent, or 44 per cent net 
revenue from operation. Contrast these figures with those in 
columns 5 and 6 and they indicate that Pacific Coast terminal 
rates applied at Nevada main-line points are unreasonably 
high and more than a fair compensation. 

The following table is made on the basis of 3.85 mills per 
ton per mile, the average cost of operation covering the move- 
ment of all freight business (company and commercial) from 
Ogden to Sparks in 1908. Cost of operation per ton is shown 
from Ogden to Nevada main-line points, after which the cost 
is compared with $7.63; the ayerage Pacific Coast terminal rate 
revenue, and the operating results set forth in percentages. 























































































TABLE No. 3. 
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Note.—The above table shows that the percentage of oper- 
ating expenses to operating revenues for the Southern Pacific 
system as a whole is 56 per cent, or 44 per cent net revenue from 
operation. Contrast these figures with those in columns 5 and 
6, and the result is clear at a glance. 


The following table is made on the basis of 7 mills per ton 
per mile, the average cost of operation (all expenses) of the 
commercial freight business of the Southern Pacific system as 
a whole. Included therein is the extraordinarily expensive 
operation of the freight-train service over the Sierra Nevada, 
Tehachapi and Siskiyou Mountains, numerous branch lines, 
local freight-train service, and the expenses incidental to the 
handling of company freight, the tonnage of which did not enter 
into the calculation in finding the average commercial ton-mile 
cost. 

Cost of operation per ton is shown from Ogden to Nevada 
main-line points according to respective distances, after which 
the costs are contrasted to $7.63, the average Pacific Coast ter- 
minal rate revenue, and the operating results set forth in per- 
centages. 
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Note.—Attention is directed to the fact that the percentage 
of operating expenses to operating revenues for the Southern 
Pacific system as a whole is 56 per cent, or 44 per cent net 
revenue from operation. Compare these figures with those in 

“columns 5 and 6 and they prove conclusively that Pacific Coast 
terminal rates applied as the maximum at Nevada main-line 


points are unreasonably high and more than a fair compen- 
sation. 


The following table is made on the assumption that the 
cost of operation fo westbound transcontinental freight, moving 
in maximum trainload lots does not exceed 2.26 miles per ton 
per mile from Ogden to Reno, 4.52 mills from Reno to Sacra- 
mento, and 2.50 mills from Sacramento to San Francisco, or an 
average of 2.74 mills from Ogden to San Francisco. 

Cost of operation per ton is shown from Ogden to various 
important main-line points, after which the costs are con- 
trasted to $7.63, the average Pacific Coast terminal rate revenue, 
and the operating results set forth in percentages. 
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Note.—Attention is directed to the fact that the percentags 
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of operating expenses to operating revenues for the Southern 


Pacific system as a whole is 56 per cent, or 44 per cent net 
revenue from operation. 
columns 5 and 6 and they indicate conclusively that transconti- 
nental rates to Pacific Coast terminals are certainly more th: 
a mere trifle above ‘‘cost of transportation,’’ and that in fa 
they are, considering ‘‘all expenses,’’ highly compensatory. 


The foregoing tables prove conclusively the merits of « 
earnest contention for the absolute enforcement of the fourt 
section. 

Proposed Rates Fully Compensatory. 


The relationship of earnings to expenses is set fort! 


Compare these figures with those in 


clearly and simply that only a superficial study of the tables 


should be necessary to convince even the most skeptical tha 


the application of higher than Pacific Coast terminal rates, on 
westbound transcontinental business to all intermountain trans- 


continental-line points, is nothing less than a clumsily devis 
scheme ‘‘to get the money,’’ irrespective of the value of 
service, and without regard to the unreasonable burden c 
upon the people by these discriminatory and unlawful rates 
To contend that such a scheme of rate making as 


should be maintained in the interest, mainly, of the railroads 


and a few 
monstrous and entirely beyond any conception of justice a 
fair dealing on the part of the railroads reaching the Pacif 
Coast in discharging their duty as common carriers to 
people of the intermountain territory. 


Again the Fourth Section Rules 


jobbers immediately on the Pacific Coast line is 


OPINION NO. 1627 


APPLICATIONS 
SECTION: Nos. 205, 342, 343, 344, 349, 350, and 352 
(21 I. C, C. Rep., 400.) 

No. 879. 

SPOKANE ET AL. 
vs. 

RAILWAY COMPANY, 

No. 2662. 

CLUB, TRAFFIC 
LAKE CITY, UTAH, 

Vs. 

TOPEKA & SANTA FE 

PANY ET AL. 


Submitted March 22, 1911. 


CITY OF 


NORTHERN PACIFIC ET A 


COMMERCIAL 


ATCHISON, RAILWAY 


Decided June 22, 1911. 


1. The financial statements prepared by the carriers and 
Commission for the purpose of ascertaining the los 
revenue which would result from applying rates fou! 
be reasonable by the Commission in its opinion of Jun¢ 
1910, disclose nothing which changes the opinion 
the reasonableness of the rates then suggested. Si 
as that element is concerned there is no reason why thos 
rates should not now be established, 


2. Since the prromulgation of that opinion the fourth se 
has been amended. .Inasmuch as the gravamen of 
complaint of the city of Spokane and to some extent 
Salt Lake City was directed against the violation of 
fourth section, it is necessary to again inquire whet 
under the amended fourth section, the relief to w 
those communities are entitled can now be granted. 

3. The complainants contend that the proviso in the ame! 
section, permitting the Commission to authorize in 
ticular instances the charging of a higher rate at 
intermediate point, is void as a delegation of legislati' 
authority; that it should be rejected and the section 
plied by the Commission as though it were an abso! 
long-and-short-haul prohibition. This contention is 

sustained. 
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4. The defendants contend that the only effect of the amend- 
i ment is to cast upon the carriers the burden of assuming 
the initiative in justifying the higher rate at the inter- 
mediate point. If upon investigation it is found that com- 
petition exists at the more distant point and not at the 
intermediate point, then the Commission must, without 
further inquiry, grant the relief asked for; if no such com- 
petition exists it must deny the application. This con- 
tention is not sustained. 


n 


amending the fourth section by striking out the words 

“similar circumstances and conditions’? Congress intended 

to invest the Commission with authority not only to de- 

termine whether a wrong results from the disregard of 
the long-and-short-haul provision, but also to correct that 
wrong if found to exist. 

s. In determining whether the carrier shall be permitted to 
make the higher intermediate charge the Commission can- 
not act arbitrarily but must apply the principles which 
control it in the administration of the other portions of 
the act. It must inquire whether the maintenance of the 
higher intermediate rate will result in unreasonable 
charges or unjust discriminations. If so the permission 
must be refused; otherwise it must be granted. 

The Commission may prescribe in any way that is definite 
and certain the extent to which the intermediate rate 
may exceed the long distance rate in cases where this is 
necessary to prevent unreasonable rates or unjust dis- 
criminations, 

_In dealing with the situation presented by these cases and the 
applications of the carriers, the United States has been 

divided into five zones. From zone 1 west-bound rates 

must not be higher at any intermediate point than to a 

more distant point. From zone 2 the rates to intermediate 

points may exceed those to more distant points by not 
over 7 per cent; from zone 3 by not over 15 per cent, and 
from zone 4 by not over 25 per cent. No opinion is ex- 


pressed as to zone 5. 
H. M. Stephens for city of Spokane and others. 
S. H. Babcock and S. H. Love for Commercial Club, 
Traffic Bureau, of Salt Lake City, 

Hale E. C. Lindley for Great 
and Chicago, Burlington 


Holden and 
Company 
Railroad Company. 

L. H. Loomis, P. L. Williams, C. W. Durbrow, W. W. 
Cotton, G. W. Luce, H. M. Garwood, J. C. Stubbs 
H. A, Seandrett for Union Pacific Railroad 
Oregon-Washington Railroad & Navigation Company, 
Oregon Short Railrcad Company and Southern Pa- 


Northern 
& Quincy 


Railway 


and 
Company, 


Line 
cific Company. 


Charles Donnelly and J. M. Hannaford for Ncrthern 
Pacific Railway Company. 


Edward Chambers, Gardiner Lathrop and G. T. 


Nicholson for Atchison, Topeka & Santa Fe Railway 


Company. 
James C. Jeffery 


for Missouri Pacific Railway Com- 


Denver & Rio Grande Railroad Company. 
Barlow for Chicago Association of Commerce. 


pany and 
Bm. -C. 


Louis D. Brandeis, D. O. Ives and S. C. Mead for 
Merchants’ Association of New York, Boston Chamber 


of Commerce, and 16 other eastern commercial organiza- 
tions, 

Edward M. Cousin for The Dalles, Centralia & Che- 
halis and Willamette Valley Railway Exchange. 


R. H. Countiss fcr Transcontinental Freight Bureau. 


P. W. Coyle for Business Men’s League of St. 
Louis. 
W. C. Hawley for shippers in western Oregon. 


N. B. Kelly for Philadelphia Chamber of Commerce. 
E. J. McVann for Omaha Commercial Club. 
J. N. Teal for Portland Chamber of 
Seattle Chamber of Commerce 


scciation, 


Commerce, 
and Tacoma Traffic As- 


James J. Wait for Chicago Association of Commerce. 
E. E. Williamson for Shippers’ Association of Cin- 
cinnati. 


Supplemental Report of the Commission. 
PROUTY, Commissioner: 
On June 7, 1910, the Commission published a report 


in each of the above cases, in which it found certain 
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class and commodity rates to be reasonable. The class 
rates were established in No. 879, and are now in ef- 
fect, but no order was at that time made with respect 


to the commodity rates in either case, or class rates in 
No. 2662. 


The rates suggested by the Commission involved 
material reductions frcm those in effect, and the Com- 
mission itself found that the establishment of those 


rates to the complaining localities would require an ex- 
tensive readjustment of other rates to various other 
localities. The defendants insisted that the resulting 
loss in revenue would be so great as to deprive them 
of a proper return upon their investment, 
therefore, this Commission should not and 
lawfully put them into effect. 


and that, 
could not 


The Commission had before it in making its findings 
figures which showed with substantial accuracy the 
losses which would result to the carriers at the points 
involved, but it had only a 


very general and unsatis- 


factory estimate as to what other loss in revenue would 
be entailed by changes 


at other points. For the pur- 
pose of obtaining 


more exact information upon this 
subject and to the end that no action of ours might be 
inadvisedly taken we deferred the making of an order. 

In order to cbtain an accurate notion of these reve- 
nue losses certain representative months were selected, 
and the rates suggested by 


the Commission were ap- 
plied to the business 


actually moving during those 
months to the localities affected by the schedules of the 


Commission. Treating these months as fairly typical 
the annual loss upon traffic to these points was de- 
termined. 


Carriers were also required to state the rates which 
in their opinion must be established at other points in 
ecnsequence of the putting in of the rates of the Com- 
mission at the complaining localities, and did so. These 
rates were applied to the actual movement of traffic 
during the selected months, and the loss of revenue for 
an entire year thus determined, 


We have befcre us, therefore, the figures show- 


ing with substantial accuracy the total loss which would 


result to the defendants if the rates suggested by the 
Commission were to be made effective, provided the 
movement of traffic continued the same, and we find 
nothing in these figures which would incline us to 


change our opinion as to the reasonableness of the sug- 
gested rates cr deter us from putting those rates into 
effect. The loss is substantially what the figures which 
were before the Commission when its decision was 
rendered had indicated and was therefore in contempla- 
tion when the rates were found to be 
far as that element of the 
no reason why 


reasonable. So 
is concerned, 
these rates in the 
should not now be ordered in. 


case there is 


two above cases 

The real gravamen of the complaint in No. 879 was 
directed toward the alleged discrimination 
city of Spokane, which resulted from 
defendants charged from eastern points of origin to 
Seattle, Portland, and other Pacific coast terminals 
lower rates than were applied at Spokane, although the 
traffic moved through Spokane in reaching those points. 
While it was alleged that the rates were in 
themselves unreasonable and while this 
been sustained by the Commission, 


against the 
the fact that the 


and of 
allegation has 
nevertheless the 


moving cause of the complaint was the violation of the 


Tope Soe: 
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fourth section, and to some extent this same question 
was involved in the Salt Lake Case, No. 2662. 


The defendants insisted that terminal rates were 
induced by water competition, that therefore the cir- 
cumstances and conditions under which rates to Spo- 
kane were made differed from those obtaining at Seattle, 
and that for this reason the fourth section did not ap- 
ply. The Commission found as a fact that there was 
water competition at Pacific coast terminals which in- 
fluenced the rate from eastern territory, and held that 
in view of this fact the terminal competitive rate could 
not be used as a standard by which to measure the 
reasonableness of the intermediate rate to Spokane. It 
therefore decided that there was no violation of the 
third and fourth sections, and declined to make any 
order upon that ground. The opinion was expressed that 
under the decisions of the Supreme Court of the United 
States the duty of the Commission was simply to es- 
tablish reasonable rates to Spokane, allowing the car- 
riers to make such rates to the more distant com- 
petitive points as they might elect, so long as those 
rates were not less than the fair cost of the service 
and did not, therefore, impose a burden upon other 
kinds of traffic. 


The Commission felt that, in view of the whole situ- 
ation, rates to Spokane from eastern territory ought in 
justice to depend to an extent, at least, upon those 
which the carriers made to the coast cities, and it 
considered the advisability of attempting to dispose of 
the case upon that theory, but in view of the doubt as 
to its right to do so it adopted the plan of prescrib- 
ing a schedule of rates to Spokane without reference 
to the coast. 

In the opinion of June 7, 1910, 19 I. C. C. Rep., 162, 
at page 174, the Commission said: 

In fixing these rates we have proceeded upon the view that, 
under the present decisions of the Supreme Court of the United 
States, we could not use the rate to Seattle as a standard by 
which to measure that to Spokane. If this were otherwise, if 
we were free to take into account all the competitive conditions 
existing both east and west and to determine what, in the light 
of all these conditions, would be a just and reasonable rela- 
tion between the rates of Seattle and Spokane, a somewhat 
different question would be presented, 


On June 18, 1910, subsequent to the promulgation 
of the foregoing opinion, the fourth section was 
amended. The city of Spokane claims that the amended 
section now in express terms forbids the discrimination 
against which that locality has always protested. It 
seems proper to inquire, therefore, whether, under that 
section in its present form, this discrimination is for- 
bidden or can, if found to exist, be corrected by an order 
of this Commission. In this view we caused the appli- 
cations of carriers for leave to depart from the rule of 
the fourth section in the making of these transconti- 
nental tariffs to be assigned for hearing and argument 
at the same time with these and cognate cases, The 
questions presented under those applications have been 
elaborately discussed; additional testimony has _ been 
heard, and the whole matter is now before us for dis- 
position. In disposing of it we have to inquire: 

1. What is the duty and authority of the Commis- 
sion under the present fourth section? 

2. Can the Commission under that section make an 
order in one or both of these cases which will obviate 


the necessity of prescribing a schedule of reasonable 
rates? . 
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Below is the fourth section as originally enacted: 


That it shall be unlawful for any common carrier subject to 
the provisions of this act to charge or receive any greater com- 
pensation in the aggregate for the transportation of passengers 
or of like kind of property, under substantially similar cir. 
cumstances and conditions, for a shorter than for a longer dis- 
tance over the same line, in the same direction, the shorter 
being included within the longer distance; but this shall not be 
construed as authorizing any common carrier within the terms 
of this act to charge and receive as eat compensation for a 
shorter as for a longer distance: Provided, however, That upon 
application to the Commission appointed under the provisions 
of this act, such common carrier may, in special cases, after 
investigation by the Commission, be authorized to charge less 
for longer than for shorter distances for the transportation of 
passengers or property; and the Commission may from time to 
time pescribe the extent to which such de~ignated common 
carrier may be relieved from the operation of this section of 


this act. 

No change was made in this section until June 18, 
1910, when it was amended by striking out the words 
“under substantially similar circumstances and condi- 
tions.” Certain additions were made to the section 
touching other matters, but the above is the only 
change which bears upon the question before us. 

The most satisfactory way of determining the effect 
of this amendment is by inquiring what meaning had 
been put upon the omitted phrase and what the practical 
effect of that phrase had been upon the operation of the 
section itself. 


When the act to regulate commerce took effect, in 
1887, there were thousands of instances in all parts of 
the country where the long and short haul provision 
of the fourth section was violated. That section pro- 
vided, as dces the amended section, that the Commission 
might allow carriers to deviate from this rule, and 
numerous applications were filed asking the Commis- 
sion to exercise its authority in that respect in favor 
of the applicants. One of the first and most serious 
tasks which confronted the Commission when it entered 
upon its work was to dispose of these applications. The 
whole subject was exhaustively considered in In re Louis- 
ville & Nashville R. R. Co. 1 I. C. C. Rep., 31, and as 
a result certain conclusions were reached and stated 
by the Commission. 


It was held that where the circumstances and con- 
ditions were dissimilar within the meaning of the section 
the long-and-short-haul rule did not apply and that the 
carriers must determine for themselves in the first in- 
stance whether that dissimilarity existed. The matter 
might subsequently be brought to the attention of the 
Commission by complaint, but until complaint was made 
or until the Commission saw fit upon its own initiative 
to proceed carriers must assume the responsibility. 

The Commission then proceeded to state what facts 
would create the necessary dissimilarity under that sec- 
tion, holding that water competition or competition with 
rail carriers not subject to the act to regulate commerce 
would do this, but that while there might be some ex- 
ceptions, as a rule competition between carriers which 
were subject to the act and market competition could 
not under the fourth section justify the lower rate at a 
more distant point. 


Upon the promulgation of this opinion carriers in 
some sections brought themselves generally into col- 
formity with the views of the Commission, while in other 
sections but little attention was paid either to the 
fourth section or to the interpretation placed upon that 
provision by the Commission. It was the claim of these 
carriers that if competition of any sort existed at the 
more distant point this created the necessary dis 
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tained the contentions of the carriers. 





similarity of circumstances and conditions and removed 
the case from the prohibition of the fourth section. The 
attitude of these carriers was tantamount to an entire 
disregard of the section itself. 

Numerous complaints were lodged with the Com, 
mission against these violations of the fourth section, 
and in attempting to dispose of them it became evident 
that under the interpretation adopted in the Louisville 
& Nashville case the section would have little or no 
effective force. Finally, in Georgia Railroad Commis- 
sion vs. Clyde Steamship Co,, 5 I. C. C. Rep., 324, the 
Cemmission, after an exhaustive reexamination of the 
whole subject, reversed its previous decision in the 
Louisville & Nashville case to the effect that carriers 
must judge for themselves in the first instance whether 
the dissimilarity existed, holding that in all cases appli- 
cation must first be made to the Commission. Under 
this decision carriers could in no case depart from the 
rule of the fourth section without the permission of the 
Commission, and in determining whether that rule should 
be observed, only competition between water carriers 
and betweeh carriers not subject to the act could be 
coisidered. All other forms of competition must be 
disregarded. 

This subject finally reached the Supreme Court of 
the United States in what is known as the Alabama 
Midland case. I. C. C. vs. Alabama Midland Ry. Co., 168 
U. me, Pee: 

In the main the opinion of the court fully sus- 
It held that 
where there was a_ dissimilarity of circumstances and 
conditions the rule of the fourth section did not apply, 
and that it was for the carriers themselves to deter- 
mine in the first instance whether that dissimilarity did 
exist. It also held that all forms of competition must 
be considered in determining whether circumstances and 
conditions were similar at the two points. 

The Commission understood this decision to mean 
that if circumstances and conditions were different at 
the more distant point, that of itself removed the case 
from the inhibition of the fourth section and from the 
jurisdiction of the Commission under that section. The 
Commission might inquire whether the dissimilarity ex- 
isted, and if it found that it did not, might require car- 
riers to cease and desist from making the higher charge 
at th® intermediate point, but if it found that the dis- 
Similarity did exist it could go no further; it had no 
power to inquire whether the dissimilarity justified the 
discrimination. In its annual report to Congress for the 
year 1897, in commenting upon the effect of this de- 
cision, it said, at page 43: 


* * * That section [the fourth] enacts that the carrier 
shall not charge more for the short than for the long haul under 
substantially similar circumstances and conditions. If the cir- 
cumstances and conditions are similar, the greater charge can- 
not be made. If the circumstances and conditions are not 
similar, the section does not apply. The court holds that rail- 
way competition of controlling force makes the circumstances 
dissimilar. Jf, therefore, we find in a particular case that com- 
petition of controlling force actually exists, that ends the mat- 
ter. We have no power to say whether, nor to what extent, 
wer competition justifies the higher rate to the intermediate 
poin 

The third section is still left, and under that section we may 
inquire whether under all the ‘circumstances the rates as ad- 
justed give an undue preference to the competitive point, but 
the fourth section is by this decision eliminated from the act. 


While the effect of the Alabama Midland case in 
the actual application of the fourth section seemed to 
be exactly as stated above. by the Commission, there 
is, nevertheless, some language in the opinion which 
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leaves room for a different interpretation. For example, 
at page 167 of that opinion, the court said: 


In order further to guard against any misapprehension of 
the scope of our decision, it may be well to observe that we do 
not hold that the mere fact of competition, no matter what its 
character or extent, necessarily relieves the carrier from the 
restraints of the third and fouth sections, but only that these 
sections are not so stringent and imperative as to exclude in 
all cases the matter of competition from consideration in de- 
termining the question of ‘‘undue or unreasonable preference or 
advantage,’’ or what are “substantially similar circumstances 
and conditions.’”” The competition may in some cases be such 
as, having due regard to the interests of the public and of the 
carrier, ought justly to have effect upon the rates, and in such 
cases there is no absolute rule which prevents the Commission 
or the courts from taking that matter into consideration, 

Certain of the inferior federal courts took a some- 
what different view of the decision from that of the 
Commission, insisting that it was the duty of the Com- 
mission in cases arising under the fourth section to in- 
quire, not merely whether circumstances and conditions 
differed at the longer-distant point, but whether, un- 
der all the circumstances, the discrimination was or 


was not justifiable. 


Severens, district judge, speaking in reference to 
certain language of the Commission similar to the 
above, said: 


Now, I do not understand that such a conclusion follows 
from that decision. On the contrary, I suppose that when a 
violation of the long-and-short-haul provision is charged, com- 
petition is one of the elements which enter into the dtermina- 
tion whether the conditions are similar, and if dissimilarity is 
found, then the further question arises whether the dissimilarity 
is so great as to justify the discrimination which is complained 
of. The language of the act ought not to be tied up by such 
literal construction. If it were, then if it should be found that 
the dissimilarity of conditions is really in favor of the locality 
discriminated against, the provision would not apply—a result 
contrary to the manifest intent. In other words, my opinion is 
that the restraint of section 4 is to be applied upon the scale 
of comparison between the dissimilarity of conditions and the 
disparity of rates, and that it is competent under that section 
to restrain the exaction of the greater charge for the shorter 
haul, although there may be a substantial dissimilarity of con- 
ditions, provided, the dissimilarity is not so great as to justify 
the discrimination made. I. C. C. vs. East Tennessee, V. & G. 
Ry. Co., 85 Fed. Rep., 107, 118. 

The circuit court of appeals, having the same case 
before it, held that the inquiry was not merely, Are 
conditions dissimilar at the farther point, but that cir- 
cumstances and conditions at both points should be 
considered. E. T., V. & G. Ry. Co. vs. I. C, C., 99 Fed. 
Rep., 52. 

The Commission itself, somewhat reanimated by the 
dicta of these judges, adopted a similar view which it 
endeavored to apply in one or two instances. It held, 
for example, in the Danville case, 8 I. C. C. Rep., 409, 
that competition did exist at Lynchburg, the more dis- 
tant point, which did not exist at Danville, the inter- 
mediate point, and that therefore rates to Lynchburg 
might properly be somewhat lower than to Danville but 
that the difference ought not to be as great as that 
enforced by the tariffs of the defendants, and it ordered 
the carriers to cease and desist from maintaining a 
greater discrimination against Danville than was found 
by its opinion to be proper. 

Again, in Board of Trade of the City of Hampton, 
Fla., vs. N., C. & St. L. Ry. Co., 8 I. C. C, Rep., 503, we 
held that rates to Palatka, the more distant point from 
certain points of origin, might properly be lower than to 
Hampton, the intermediate point, but that the Hampton 
rate should not exceed the rate to Palatka by the full 
amount of the local, and we ordered carriers to cease 
and desist from maintaining the adjustment then in 
effect, 

Proceedings were begun before the circuit court to 


enforce the orders of the Commission in both these cases, 








































































but in each case it was held by the circuit court of appeals 
that where dissimilarity of circumstances at the more 
distant point was shown, the Commission could only 
inquire as to whether the rate at the intermediate point 
was reasonable, and that the competitive rate at the 
more distant point could not be made the standard of 
the reasonable rate at the intermediate point. I. C. C. 
vs. N., C. & St. L. Ry. Co., 120 Fed, Rep,, 934; I. C. C. vs. 
S. Ry. Co., 122 Fed. Rep., 800. 

These cases were never brought to the attention of 
the Supreme Court, for the reason that that court had 
meantime apparently decided the question adversely to 
the contention of the Commission in E. T., V. & G. Ry. 
me v0, 2 G..:C.,. 162._@. 3... i, 

The complainant in the proceeding before the Com- 
mission out of which that suit grew was the city of 
Chattanooga, and its complaint was that carriers lead- 
ing through Chattanooga to Nashville made a lower rate 
from eastern points of origin to Nashville than to Chat- 
tanooga. The Commission had found that there was 
no water competition which forced this lower rate, but 
that there was a competition of railways and of mar- 
kets which forced the defendants to accept the Nash- 
ville rates, and that if compelled to observe the long- 
and-short-haul provision they must either reduce their 
rates at Chattanooga or retire from the Nashville busi- 
ness. The Commission had ordered the carriers to cease 
and desist from charging more to Chattanooga than to 
Nashville, and this order had been affirmed first by the 
circuit court and afterward by the circuit court of 
appeals. E. T., V. & G. Ry. Co. vs. I. C. C., supra. 

The Supreme Court of the United States reversed 
all these findings and held that upon the admitted case 
competition did exist at the more distant point which 
compelled the taking of the lower rate and, that this 
being so, circumstances and conditions were dissimilar 
and the fourth section not applicable. The following 
excerpt from the opinion clearly states the view of the 
court: 


Although the Interstate Commerce Commission found as a 
fact that the competition at Nashville, which forms the basis of 
the contention in this case, was of such a preponderating nature 
that the carriers must either continue to charge a lesser rate 
for a longer haul to Nashville than was asked for the shorter 
haul to Chattanooga, or to abandon all Nashville traffic, never- 
theless they were forbidden by the act of February 4, 1887, c, 
104, 23 Stat., 379, to make the lesser charge for the longer haul; 
but since that ruling of the Commission was made it has been 
settled by this court in Louisville & Nashville Railroad Com- 
pany vs. Behlmer, 175 U. S., 648, and other cases cited, that 
competition which is controlling on traffic and rates produces 
in and of itself the dissimilarity of circumstances and condition 
described in the statute, and that where this condition exists a 
earrier has a right of his own motion to take it into view in 
fixing rates to the ‘competitive point; and it follows that the 
construction affixed by the Commission to the statute upon 
which its entire action in this case was predicated was wrong. 


This decision of the Supreme Court fully confirmed 
the interpretation which this Commission had placed 
upon the Alabama Midland case. If circumstances and 
conditions at the more distant point were dissimilar, 
earriers might without restraint depart from the long- 
and-short-haul rule. This virtually repealed that sec- 
tion, for the reason that it is always possible to show in 
the interlacing network of railways in this.country, and 
in view of the intricate commercial ccnditions, that cir- 
cumstances are different at one point from another. 
To hold that carriers may, wherever the dissimilarity 
exists, meet that competition or decline to meet it, par- 
tially meet it here and fully meet it there, is to hold 
that they may without pracical restraint discriminate 
between different localities. 
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The Commission was forced to and did dismiss com- 
plaint after complaint upon the ground that there was a 
substantial dissimilarity of conditions at the more dis- 
tant point, without inquiring whether, in point of fact, 
under the circumstances, the discrimination against the 
intermediate point should have been permitted. That 
provision of the section authorizing the Commission to 
prescribe the instances in which carriers might depart 
from the rule of the section and the extent of that de- 
parture could be given no practical effect. 

The history of the judicial interpretation of this 
section has been given with tedious and apparently un- 
necessary detail, in order that the effect of the words 
“similar circumstances and conditions” upon the actual 
applicaticn of the statute might be clearly apprehended. 
The fourth section was for practical purposes a nullity. 
For 20 years this Commission has made no order of 
consequence under that section which could be enforced, 
and this because of the existence of these words. Their 
presence has rendered futile the prohibition cf the sec- 
tion and has made it impossible to give any effect to 
the proviso which allowed the Commission to designate 
the instances in which the rule of the prohibition might 
be departed from. 


In view of these facts what was probably the in- 
tention cf Congress in removing that phrase from the 
statute? It is earnestly contended by the carriers that 
the only effect was to take from the railway the power 
of initiative. The carrier can no longer judge in the 
first instance whether it may disregard the ruJe of that 
section, but is compelled to submit that question to the 
Commission. 

Counsel for the Great Northern and Northern Pacific 
insist that the sole duty of the Commission under the 
present statute is to determine whether competition ex- 
ists at the more distant point. If it does, permission to 
depart from the rule of the section must of necessity 
be granted; if it does nct exist, it must be denied. 

To this view we cannot subscribe, The effect of 
the present section is certainly to require carriers to 
first obtain from the Commission leave to depart from 
the rule of that section, and that of itself is a most 
significant and important thing. There is certainly a 
wide difference between the situation formerly, when 
some complainant must attack the existing rate and 
make good by evidence his complaint, and now, *when 
the railroad must assume the burden of its justification. 
It is a matter of consequence that every discrimination 
of this sort must be brought directly to the attention of 
the Commission and passed upon by that body, but 
we think that something beyond this was in the legis 
lative mind, 


The real difficulty before had not been that the 
existing relation of rates must be attacked by complaint. 
Many complainants were ready and anxious to initiate 
such proceedings, and many complainants did Ititiate 
such proceedings only to be told that the Commission 
had no authority to grant relief, even though it were ol! 
the opinion that such relief should be granted. It was 
the manifest intent of Congress not only to provide 
by the amendment of this section that carriers mus! 
become the advancing party in justifying this particular 
species of discrimination, but also to give to the Com- 
mission some effective power to deal with the case when 
presented. Had the only purpose of Congress been [to 
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shift the burden of proof it would have said so, as it 
did with respect to certain other rate conditions. If the 
only function of the Commission is to inquire whether 
competition exists at the more distant point the matter 
stands, for all practical purposes, exactly where it has 
stood from the first. Congress certainly meant to go 
further than this. It meant not merely to declare a 
wrong, but to provide a remedy. 

This brings us to the further inquiry: What is the 
function and authority of the Commission under the 
fourth section as amended? 


That section provides that no carrier shall charge 
more for the short than for the long haul unless upon 
application to the Commission permission to do so is 
granted by it. If this section were read by itself and 
were taken at its literal face meaning, the Commission 
would possess unrestricted power to grant or deny such 
application. It could. permit in one case and refuse in 
another, according as its fancy might dictate. 

So construed, the proviso would probably be void 
as a delegation of legislative authority. The making 
of rates is a legislative function. To say whether a 
carrier shall or shall not be allowed to charge more for 
the short than for the long haul is virtually the making 
of rates, and therefore an attribute of the legislature. 
To invest an administrative body like this Commission 
with that unrestricted and unguided authority would 
be to give it legislative power, which cannot be done 
under our federal constitution. It is one thing to 
authorize such a body to administer the law in accord- 
ance with certain rules and standards prescribed by the 
legislature and an entirely different thing to turn over 
to it the exercise of the legislative discretion itself. 

The statute of Minnesota provided that any railroad 
company desiring to increase its capital stock should 
apply to the railroad commission of that state, and that 
no increase should be made without the consent of that 
commission. The supreme court of Minnesota held that 
this statute was unconstitutional as a delegation of 
legislative authority. State vs. G. N. Ry. Co., 100 Minn., 
445, 

There would seem to be little difference between 
delegating, without restraint, to a railroad commission 
authority to determine whether the capital stock of a 
railway shall or shall not be increased and investing 
that commission with power to arbitrarily determine 
whether, in a particular case, the long-and-short-haul rule 
may be departed from. Of the two, the latter power 
would rather more clearly involve the exercise of legis- 
lative functions. 

Counsel for the city of Spckane insists that this 
proviso is void; that it should be stricken from the 
section; and that the Commission should treat the sec- 
tion as though it contained no such proviso; in other 
words, that we shculd hold that the fourth section im- 
poses an absolute long-and-short-haul rule and _ should 
enforce that rule against the carriers. 

Where a proviso which is unconstitutional can be 
separated from the body of the statute the unconstitu- 
tional provision will be disregarded and the statute en- 
forced as though it contained no such proviso; but 
where the proviso is so far an essential part of the 
statute that it is evident that the legislature would not 
have enacted the statute itself without the proviso, then 
the entire statute falls if the proviso is held invalid. 
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Allen vs. Louisiana, 103 U. S., 80; Poindexter vs. Green- 
how, 114 U. S., 207; Spraigue vs. Thompson, 118 U. S., 
90; Pollock vs. Farmers Loan & Trust Co., 158 U, S., 
601. 

It may well be claimed that the present case is of 
that character. To eliminate this proviso leaves the 
fourth section an absolute long-and-short-haul prohibi- 
tion. At every point in this discussion Congress has 
steadfastly declined to adopt such-a provision, and it 
hardly seems probable that the court would give such 
construction to this amended section as would produce 
exactly the result which Congress has uniformly de- 
clined to accept. 


However, we find no occasion to pass upon that 
question. It is the rule that where a statute is sus- 
ceptible cf two interpretations, under one of which it is 
constitutional and under the other unconstitutional, that 
interpretation must be adopted which will save the 
validity of the act. This familiar rule was very recently 
applied by the Supreme Court of the United States in 
the Commedities Clause case—United States vs. Dela- 
ware & Hudson Co., 213 U. S., 366. 


The rule must extend to a proviso as well as to the 
body of a statute, and if it is possible to put upon this 
amended section such a construction as will preserve 
the constitutionality of the entire section, that clearly 
should be done. 


Another thing should be borne in mind in determin- 
ing the purpose of Congress in amending the fourth 
section as it did. In the Alabama Midland case, supra, 
the Supreme Court said: 


Whether there has been an undue or unreasonable prejudice 
or preference, or whether the circumstances and conditions of 
the carriage have been substantially similar or otherwise in par- 
ticular instances, are questions of fact depending on the matters 
proved in each case. 

At that time the findings cf this Commission upon 
questions of fact were only prima facie evidence of their 
correctness. The Commission then possessed no rate- 
making authority, and all the decisions which have been 
referred to touching the fourth section were made in 
that posture of the law. 

By the Hepburn amendment the rate-making power 
was conferred to a certain extent upon this body. To- 
day our conclusions of fact in administering the first, 
third, and apparently the second section, are conclusive, 
Illinois Central R. R. Co. vs. I. C. C., 215 U. S., 452; 
Delaware, Lackawanna & Western R. R. Co. vs. I. C, C., 
220 U. S:., 235. 

Bearing in mind the authority which the Commis- 
sion now administers in prescribing a reasonable rate 
and in declaring and correcting an undue preference, it 
seems evident that the purpose of Congress was to com- 
mit to this body the duty of determining whether if the 
carrier was permitted to charge a higher rate at the 
intermediate point that would result in a violation of the 
provisions of the act, But in so doing the Commission 
cannot act arbitrarily. It must investigate each case, 
and if after such investigation it is of the opinion that 
a departure from the rule of the fourth section would. 
not result in unreasonable rates or undue discrimina- 
tion it must permit that departure. If, upon the other 
hand, it is of the contrary opinion, it must refuse the 
permission. Such is the only possible construction 
which can be put upon this section in connection with 
the entire act, and if any doubt as to the real purpose 












of Congress could exist, it must be effectively put at 
rest by an examination of the history of the passage 
of this measure: 

Going back to the time when the original act to 
regulate commerce was enacted we find two distinct and 
sharply divergent ideas touching the fourth section. One 
party in Congress favored an absolute prohibition, the 
other a qualified prohibition, insisting that there were 
instances where.the rule of the section ought to be 
departed from. The latter view prevailed at that time, 
and Congress attempted by the phraseology employed to 
distinguish those instances where the rule ought not 
to apply from instances where it should. It is not 
profitable to refer to the debates themselves as an 
authority for the above statement, since that has been 
already done at great length by this Commission in In re 
Louisville & Nashville R. R. Co., supra. 


When it became evident that the section as orig- 
inally enacted was of little or no force in that form 
and the proposition to amend the section into some ef- 
fective shape was before Congress, the same difference 
of view again developed. Some were for an absolute 
long-and-short-haul section, while others, and apparently 
the great majority, were satisfied that there were cases 
where carriers should in justice be permitted to make 
the higher charge at the intermediate point. The 
problem was to locate these cases. For that purpose it 
was provided that in every instance where the carrier 
desired to deviate from the rule of the section it should 
apply to the Commission, which should investigate and 
pass upon the propriety of the lower charge at the more 
distant point; but Congress did not intend to leave this 
to the mere whim of the Commission any more than it 
intended to permit arbitrary action where the question 
is upon the reasonableness of the rate or the undueness 
of a preference. This is clearly stated by Mr. Mann, 
chairman of the committee having the bill in charge in 
the House, who said in explaining the meaning of this 
section upon the floor: 


Remember, whatever the Commission does in respect to this 
matter, it is always bound by the act of Congress that rates 
shall be just and reasonable and that railroad companies shall 
not establish unjust and unreasonable rates, so that practically 
what we do here is to give the Commission power to say what 
in a particular case shall be a just and reasonable rate, al- 
though we declare as a general proposition that it shall be unjust 
and unreasonable to charge more for a short haul than for a 
long haul, 


To the same import were the remarks of Senator 
Sutherland, who, when the conference report contain- 
ing this proviso was before the Senate, said in answer 
to the objection that in its present form it was void as 
a delegation of legislative authority: 


When the Interstate Commerce Commission comes to pass 
upon an application from the railroad companies to be per- 
mitted to charge more for the short haul than for the long haul, 
or less for the long haul than for the short haul, would not the 
Interstate Commerce Commission itself violate the provisions 
of section 1 and section 3 that I have read if it did not de- 
termine the matter according to the rules laid down in those 
sections? In other words, must not the Interstate Commerce 
Commission, in passing upon this question, determine that the 
rates involved are reasonable, and that as adjusted they do not 
unjustly or unduly discriminate against any locality? Does not 
the general language in the law furnish the rule which the In- 
terstate Commerce Commission must adopt in carrying out the 
provisions of this section? 


The question may arise as to what elements the 
Commission should now take into account in determin- 
ing whether permission should be granted to deviate 
from the rule of the fourth section. It was formerly 
held by the Commission that in applying that section 
only competition by water and competition with railway 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





Vol. VIII, No. 5 








lines not subject to the act to regulate commerce could 
be considered; that all other forms of competition should 
be disregarded. Is this rule to be still observed? 


We think not. The former holding of the Com- 
missicn was under the section as it then existed and 
expressed an attempt to so construe the words “cir- 
cumstances and conditions” as to give some real vitality 
to that part of the act. The section to-day in ‘its prac- 
tical application is entirely different and the questions 
presented for consideration are different. We are con- 
sidering now not merely whether circumstances at the 
two points are dissimilar, but whether, on the whole, 
that dissimilarity justifies a departure from the rule of 
the section. 

Competition of carriers subject to the act has al- 
ways been a factor with us in determining whether a 
preference in favor of a given locality is due or undue, 
and that is substantially the question which must be 
answered in passing upon an application under the 
present fourth section. 

Strictly speaking, there is no such thing as mar- 
ket competition, which is distinct from competition be- 
tween the lines of transportation serving the market. 
A market can only compete through the agency which 
transports for it. The carrier makes a rate from a 
given market, not out of favor to that locality, but be- 
cause it desires to obtain traffic which will not other- 
wise come to it. There would seem, therefore, to be 
little distinction between the competition of markets 
and the competition of rival railroads. The whole situ- 
ation must be considered by us in passing upon these 
applications. 

Such would seem to be the opinion of the Supreme 
Court, which uses in the Import Rate case, 162 U. S., 
197, the following language: 


That in passing upon questions arising under the act the 
tribunal appointed to enforce its provisions, whether the Com- 
mission or the courts, is empowered to fully consider all the 
circumstances and conditions that reasonably apply to the situ- 
ation, and that, in the exercise of its jurisdiction, the tribunal 
may and should consider the legitimate interests as well of the 
earrying companies as of the traders and shippers, and in con- 
sidering whether any particular locality is subjected to an un- 
due preference or disadvantage the welfare of the communities 
occupying the localities where the goods are delivered is to be 
considered as well as that of the communities which are in the 
locality of the place of shipment; that among the circumstances 
and conditions to be considered, as well in the case of traffic 
originating in foreign ports as in the case of traffic originating 
within the limits of the United States, competition that affects 
rates should be considered, and in deciding whether rates and 
charges made at a low rate to secure foreign freights which 
would otherwise go by other competitive routes are or are not 
undue and unjust, the fair interests of the carrier companies 
and the welfare of the community which is to receive and con- 
sume the commodities are to be considered. 


The amended section provides, as did the original 
section, that the Commission may from time to time pre- 
scribe the “extent to which such designated ccmmon 
carrier may be relieved from the operation of this sec- 
tion.” Congress has evidently had it in mind at all 
times that cases might arise where carriers should 
properly be permitted to charge a lower rate at the 
more distant point, and has intended to arm the Com- 
mission with authority to do justice in such instances 
by permitting a deviaticn from the rule of the section 
and prescribing the amount of that deviation. This 
authority can be exercised by prescribing the maximum 
difference which may be made against the intermediate 
point or by fixing a rate at the more distant point below 
which the carrier must not go, or by defining the terri- 
tory from which the higher intermediate charge may 
be made. 
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We hold that under the amended section it is the 
duty of the Commission to investigate each application 
made by a common carrier for leave to depart from 
the rule of the section. If we are of the opinion, upon 
a view of the entire situation, that to grant the appli- 
cation will not result in unjust or discriminatory rates 
and practices, then it should be granted; otherwise it 
should be denied; and the Commission may, if in its 
opinion an unlimited departure from the rule of the 
section ought not to be granted but that a limited de- 
parture should be, prescribe in any way that is definite 
and certain the extent to which the departure may be 
made. So interpreting the section, we proceed to in- 
quire whether the relief to which the complainants are, 
in the opinion of the Commission, entitled can in either 
of the above cases be secured by an order under the 
fourth section either upon the applications of the car- 
riers for relief under that section or in the cases them- 
selves. And, first, we may consider the case of the 
city of Spokane. 

Spokane is tocated about 400 miles east of the Pa- 
cific Ocean, in the midst of a region rich in agricultural 
and mineral resources. Between it and the coast lies 
the Cascade Range of mountains, Spokane is the prin- 
cipal city in Washington east of these mountains and 
aims to distribute to the territory which surrounds it, 
in which attempt it meets severe competition from 
Seattle, Tacoma, and Portland. 

Two of the trunk lines of railway serving Spokane 
both from the east and the west are the Northern Pa- 
cific and the Great Northern, the principal defendants 
in the Spokane case. Traffic handled by these carriers 
from eastern points of origin to Pacific coast cities 
passes through Spokane and over the Cascade Range. 
Notwithstanding this, rates to Seattle, Tacoma, and 
Portland from points as far west as St. Paul and the 
Missouri River are, for the most part, materially higher 
to Spokane than to coast towns. Merchandise con- 
sumed in territory east of the mountains can be hauled 
through the city of Spokane, across the mountains, to 
Seattle. and from Seattle back over the mountains a 
second time, at a less transportation charge than it can 
be taken to Spokane and thence distributed to this ter- 
ritory. It is against this relation of rates that Spokane 
has always protested and now protests. Its complaint is, 
first of all, against this violation of the fourth section. 

Carriers justify this scheme of rate making upon the 
plea that water competition between the Atlantic and 
the Pacific coasts fixes the rate from eastern points of 
origin to the coast cities, and that they, in naming 
their rates to those points, simply meet the water rate. 
The fundamental fact upon which their entire defense 
is bottomed is water competition between the Atlantic 
and the Pacific coasts, although, to an extent, the addi- 
tional claim is made that articles of foreign manufacture 
can be brought in at low water rates, which compete 
with similar domestic products. 


The complainants insisted upon the original hearing, 
and have renewed the claim at every stage of this pro- 
ceeding, that there is no active water competition; that 
the whole claim of water competition is put forward by 
the defendants as a pretense by which to justify the 
rank discrimination against interior points. The first 


inquiry is therefore whether water competition actually 
exists which has produced and does produce an effect 
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upon rates from the Atlantic seaboard to the Pacific 
coast, from New York to San Francisco, treating these 
two cities as illustrative of the localities in which they 
stand. ; 

This question of fact has been often considered in 
the past, and with but one unvarying result. The Cir- 
cuit Court of the United States has twice found, once in 
a proceeding concerning these very rates to Spokane, 
that active water competition does exist which controls 
the coast rate. Farmers’ L. & T. Co. vs. N. P. Ry. Co., 
83 Fed. Rep., 249; I. C. C. vs. A. T. & S. F. Ry. Co., 50 
Fed. Rep., 295. 

This Commission has repeatedly found and recog- 
nized the same fact. In re Transcontinental Lines, 2 
I, C. C. Rep., 324; San Bernardino Board of Trade vs. A. 
T. & S. F. Ry. Co., 4 1 C. C. Rep., 104; Rice vs. A. T. & 
S. F. Ry. Co., 4 I. C. C. Rep., 228; Colorado Fuel & 
Iron Co, vs. S. P. Co., 6 I. C. C. Rep., 488; Kindel vs. A. 
T. & S. F. Ry. Co., 8 I. C. C. Rep., 608; Holdzkom vs. 
M. C. Ry. Co.; 9 I. C. C. Rep., 42; Red Cloud Mining 
Co. vs. S. P. Co., 9 I. C. C. Rep., 216; Shippers’ Union of 
Phoenix vs. A. T. & S. F. Ry. Co., 9 I. C. C. Rep., .250; 
Business Men’s League of St. L. vs. A. T. & S. F. Ry. 
Co., 9 I, C. C. Rep., 318; Kindel vs. B. & A. R. R. Co., 
11 I. C. C. Rep., 495; Enterprise Mfg. Co. vs. G. R. R. 
Co., 12 I. C. C. Rep., 130; Merchants’ Traffic Association 
vs. N. Y., N. H. & H. R. R. Co,, 13 I. C. C. Rep., 225; 
Burgess vs. Transcontinental Freight Bureau, 13 I. C. C. 
Rep., 668; Merle Co. vs. N. Y. C. & H. R. R. R. Co., 17 I. 
C. C. Rep., 475; Fuller & Co. vs. P. C. & Y. Ry. Co., 17 L. 
C. C, Rep., 594; Kentucky Wagon Mfg. Co. vs. L C. R. R. 
Co., 18 I. C. C. Rep., 360; Receivers’ & Shippers’ Associ- 
ation of Cin. vs. C. N. O. & T. P. Ry. Co., 18 I. C. C. Rep., 
440; Nevada R. R. Com. vs. S. P. Co., 19 I. C. C. Rep., 
238; Harbor City Wholesale Co. of San Pedro vs. S. P. 
Co., 19 I, C. C. Rep., 323. 


In the original hearing of the Spokane case we re- 
examined that whole question and reaffirmed our de- 
cision. City of Spokane vs. Northern Pacific Ry. Co., 15 
I. C. C. Rep., 376. 

In the recent hearing upon the applications of 
transcontinental lines for leave to disregard the rule of 
the fourth section evidence has again been produced 
upon this subject which conclusively shows that the 
previous finding of the Commission is right. We had 
before us in the Spokane case the manifests of two 
ships from New York to San Francisco, and in the last 
hearing we had the manifests of two other ships. They 
showed in detail the articles transported, the point 
where they originated, the destination for which they 
were intended, and the rate under which they moved. 
These actual transactions prove more conclusively than 
any mere statement that almost every article which 
is the subject of ordinary commerce between the coasts 
can and does move from New York to San Francisco by 
water at rates materially lower than those maintained 
by the defendants by rail, We have used San Fran- 
cisco as the destination port upon the Pacific coast, 
and in some instances rates from New York to San 
Francisco are a trifle lower than to cther coast cities, 
but, generally speaking, the San Francisco rate is 
maintained at Los Angeles, Portland, Seattle, Tacoma, 
and other points upon the coast. 


Passing for the time being the extent and effect 
of this competition at interior points, it must be found 
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as a fact that there is real and active water competi- 
tion between New York and San Francisco, between 
the Atlantic and the Pacific coasts, which does limit the 
rate of transportation which can be charged by rail 
between those points upon nearly every article which 
moves by rail. 


It is said that the amount of the movement by 
water is so insignificant that it should be disregarded. 
The amount is not insignificant. If reference be had 
to the traffic which actually originates upon the Atlantic 
seabcard, a considerable percentage moves by water, 
but the significant thing is not the amount of the 
movement, but the ever-present possibility of that move- 
ment: As was said by the Supreme Court in the Ala- 
bama Midland case, speaking of the effect produced upon 
rail rates to Montgomery by the Alabama River: 


* * * ‘When the rates to Montogmery were higher a few 


years ago than now, actual, active water-line competition by the 
river came in, and the rates were reduced to the level of the 
lowest practicable paying water rates, and: the volume of car- 
riage by the river is now comparatively small; but the con- 
trolling power of that water line remains in full force, and must 
ever,remain in force as long as the river remains navigable to 
ts present capacity. 


So here the ocean is ever present. The possibility 
of using it as an avenue of transportation is ever open, 
and the fact that it will be used, if for any considerable 
length of time the defendants maintain rates which 
are so high, or so adjusted as to render it profitable 
for shippers to resort to that means of transportation, 
is never doubtful. 

The carriers have met this competitive situation by 
establishing from the Atlantic seaboard to Pacific coast 


ports a series of commodity rates. Their class rates 
may be disregarded, since no _ traffic actually moves 
under them, the business being handled under some 
1,300 commodity items, said to be so adjusted as to 
best meet this water competitive situation. 

These rates to Pacific coast terminals are made 
applicable not only from the Atlantic seaboard, where 


water competition exists, but from territory as far west 
as’ the Missouri River, and even Colorado; that. is 
the same rate to Pacific coast terminals is made from 


Colorado common points and all territory east, thus 
creating a blanket- some 2,000 miles in width. 

Upon the west there is no blanketed territory. 
Rates to interior points are usually constructed by 


adding the local rate from the terminal to the interior. 
This is not so in all cases. It was said, for example, 
that rates from the East to Spokane were higher 
than the coast rate by about 75 per cent of the local 
back. In all cases, however, the rate from all this 
blanketed territory to the interior point is very much 
higher than to the more distant coast point. 


Now, assuming that there is actual water compe- 
tition which these defendants may meet, is there any- 
thing in this scheme of transcontinental 
cf which Spokane can legitimately complain? 
tion is not whether rates from 
from other eastern 
excessive. 


rate-making 
The ques- 
the Missouri River or 
points of origin to Spokane are 
That question has been considered and passed 
upon by the Commission. We are now inquiring whether 
the system upon which these rates are constructed is 
unlawful, and whether any substantial relief should be 
or can be given by an order under the fourth section. 
The complainants contend in the first place that 
the, terminal rates are themselves sufficiently high and 
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that intermediate rates for a less service ought not 
to be higher. If the assumption of fact involved jp 
this contention is correct, the conclusion must follow. 
Without inquiring what the law may have been when 
it was only necessary to show the existence of dis. 
similar circumstances and conditions at the more dis 
tant point, it is clear to us that to-day competition at 
that point cannot be relied upon as a justification for 
the higher intermediate rate, unless the effect has been 
to reduce, below what it would otherwise be, the long. 
distance charge. It would be the rankest discrimination 
to allow these carriers to make a higher charge at 
the intermediate point for the shorter haul unless they 
were compelled by some cause beyond their control 
to accept at the long-distant point less than a reason- 
able compensation for the service. 


Upon the question of fact the Commission is con- 
cluded by its previous findings in this case. As already 
stated, there are in effect to-day some 1,300 commodity 
rates from eastern destinations to north Pacific 
terminals, and we have suggested as 
schedule of about 550 rates from the same points of 
origin in the East to Spokane. These 550 items move 
the bulk of the traffic both to the coast and to Spokan 
The rates found reasonable by us from St. Paul to 
Spokane are substantially the same as those from St. 
Paul to Seattle, but from territory east of St. Paul 
they are higher, depending upon the distance. Our 
rates from Chicago to Spokane are about 10 per cent 
higher than the present coast rates from the same point 


coast 


reasonable a 


If, therefore, the fourth section were to be applied, 
having reference to this contention of the complainants 
alone, we must hcld that from the Missouri River and 
corresponding territory no higher rate should be charged 
to Spokane and Spokane territory than to the 
but that from Chicago and territory east of the Mis- 
souri River generally a higher intermediate charge might 
be made. 

The 
even 


coast, 


next contention of the complainants is that 
though there be water competition between the 
Atlantic seaboard and the Pacific coast and even though 
the force of that competition does dictate the rate be- 
tween those points, nevertheless there is no such com- 
petition from the interior, as, for example, from Chicago, 
and that therefore while the defendants may properly 
charge a higher rate from New York to Spokane than 
the corresponding rate to Seattle, they cannot properly 
maintain this discrimination when the point 
is Chicago, 


of origin 


In this discussicn New York, which is the principal 
port of departure upon the Atlantic seaboard, and San 
Francisco, which is the largest and most important port 
upon the Pacific coast, may be treated as synonymous 
with the coast territory itself. It is evident that traffic 
in New York can move the entire distance 
Francisco by water, and that therefore water competi 
tion may and does control the rate between tlhiose 
points. If, now, traffic is at some interior point, like 
Chicago, it can only take this water route by being 
carried from the interior point to New “York by rai! 
The total cost of the carriage from the interior 
to San Francisco would be made up of the cost ‘0 
New York and that from New York. It would fo!low 
that as the distance from the Atlantic coast increases 
the cost of carriage by water also increases and ‘le 


to San 
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direct effect of water competition decreases. If, there- 
fore. rates were so adjusted as to simply meet and fully 
meet water competition, the rail rate from New York 


to San Francisco would be lower than that from Chicago 


the amount of the rate from Chicago to New York. 


if, for example, the water rate on a given article 
from York to San Francisco is 50 cents, and this 
forces a rail rate between those points cf 60 cents; and 


by 


New 


if the rail rate from Chicago to New York is 25 cents, 
then the rate from Chicago to San Francisco would 
be 8&5 cents. Spokane contends that since the rate 
from Chicago is the same, and sometimes even lower, 
than from New York it must follow that it is due to 
some other cause than water competition, 

This would not of necessity follow, for the reason 
that the carrier might see fit to fully meet the water 
competitiom at Chicago while declining to meet it at 
New York. In a case recently considered by the Com- 


mission involving the right to make higher charges at 
intermediate points than at the long-distant point be- 
tween New York and Charleston, S. C., it appeared that 
while the rail rate to Charleston was much lower than 
to intericr intermediate points only a small per cent 
of the total traffic to Charleston was handled by rail, 
while at interior points the higher rail rates were suffi- 
take all the business. So in this case 
the carriers might deem it good policy to establish rates 
from interior territory which would carry the traffic 
as against the water and to the entire exclusion of the 
although it would not be policy at attempt to 
such rates at the seaboard. 


The testimony in this and other cases indicates 
that the principal movement by water is from the Atlan- 
tie seaboard itself, from New York and from points 
having water communication with New York, and from 
territory immediately contiguous. There is a 
considerable movement as far inland as Buffalo and 
Pittsburg, and an occasional movement from Detroit, 
and similar points. A movement of starch 
from Cedar Rapids, Ia., of considerable proportions was 
shown, but, generally speaking, up to the present time 
comparatively little traffic originating west of the Buf- 


ciently low to 


water, 


make 


interior 


Chicago, 


falo-Pittsburg zone has reached the Pacific coast by 
water. 
In this connecticn it should be observed that in 


the past water competition has been by various devices 
upon the part of rail carriers restrained and subdued. 


At the outset the special contract system was de- 
vised, under large rebates from the going rate 
were paid to those shippers who: exclusively patronized 
the rail lines. By this scheme the ships 
robbed cf the bulk of their traffic. 


When this expedient would no longer be tolerated 
tanscontinental railroads subsidized the Panama line, 
Which had become the active water competitor, by pur- 
chasing a considerable part of the total available space 
in the boats of that line from New York, and thus 
controlling the rates by that route. This was continued 
for years. 


which 


were soon 


Since the advent of the American-Hawaiian line 
there has been, not perhaps a definte agreement between 
it and the rail lines, but a general understanding that 
such rates should be maintained by water as compared 


With rates by rail as would give to the vessels a rea- 
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the immediate vicinity 


sonable amount of traffic from 
of New York. 

Of more 
the extremely 


importance than all the rest have been 
harmonious relaticns generally existing 


between shippers and rail carriers upon the Pacific 
coast. Those shippers most interested in  transconti- 
nental rates have been the jobbers of San Francisco 


and other coast-terminal cities. 
shippers has 


The only desire of those 
that rates should be so adjusted as 
wculd enable them to transact business against interior 
cities. So long as this relation of rates has existed 
the jebber has been willing to pay both a high rate 
to San Francisco and a high rate from San Francisco. 
In consideration that this relation should be maintained 
the shipper upon the coast has fcund it for his interest 
to patronize largely the rail carrier without inquiring 
too closely what rates were available by water, 

Competition at the present time seems to be more 
active. An independent line has been established upon 
the Pacific coast. The Panama Railroad has become 
an actual competitcr for this business. The American- 
Hawaiian line, finding competitors in the field, has been * 
compelled to reduce its charges. Testimony recently 
given before the Commission showed that a line of 
steamers has been put on from New Orleans which was 
actually handling consignments of lumber from New 
Orleans to San Francisco for 45 cents per 100 pounds 
and that shipments of lumber were moving from Mem- 
phis to San Francisco at 55 cents per 100 pounds, as 
against the present transcontinental rate of 75 cents. 

Everything indicates that the effect of this water 
competition will increase rather than diminish from now 
until the completion of the Panama Canal,-.and when 
that waterway is cpen for business both rate and facility 
will be very much better than to-day. 


Tt is true, however, that carriers maintain the same 
transcontinental rate from Chicago as from New York, 
not by reason of the direct effect, but rather as an 
indirect result of water competition. The reason for 
this will be best understood by an actual illustration. 
Assume that a building requiring the use of a large 
amount of structural steel is to be erected in San Fran- 
cisco. That steel is manufactured both at the seaboard 
and in Chicago. That which is made at the seaboard 
can be taken by water from the point of origin to the 
point cf destination, and the rate at which it can move 
is therefore determined by water competition. 


The 


been 


cost of producing steel is the same at both 


points. In order, therefore, that the producers may 
stand an equal chance in competing for this business 


it is that the rate from both points should 
be the same, and the business cannct move from Chicago 
unless the rate from that point is as low as from the 
seaboard. 


The Atchison, Topeka & Santa Fe Railway begins 
at Chicago. If this steel is bought at Chicago and 
moves by that line, the entire freight money is retained 
by it; if, upon the other hand, the steel is bought at 
New York, moved by some line to Chicago, and there 
delivered to the Santa Fe, that line only receives a 
part of the through charge. The service performed by 
it is the same in either case, but the amount of its 
compensation is larger when the freight originates at 
Chicago. It is therefore for the interest of that line 
to name a rate from Chicago which will originate the 


necessary 











business at that point instead of allowing it to originate 
upon the seaboard. The interest of the line from New 
York to Chicago is that the business should be taken 
up at New York, and as a compromise it is finally 
agreed to apply the same rate from both these points. 
This clearly shows how water competition, if it does 
not actually extend to the interior paint, may and does 
dictate the rate from that point. 


What would be true of the steel entering into the 
construction of this building is true also of almost every 
article of commerce which moves between the East and 
the West. The middle West to-day manufactures nearly 
everything which is produced upon the Atlantic sea- 
board, and the effect of this policy of the railroads has 
been to make the middle West the almost exclusive 
market of origin for the intermountain country and 
largely for the Pacific coast itself. This competition is 
strictly that of carriers, although sometimes termed 
“market” competition. 


There is in this same connection market competi- 
tion proper. Chicago, with all its political and financial 
strength, demands that it shall be accorded the same 
right to sell in San Francisco which its rival New York 
has. Its argument is this: If this traffic moves by 
rail from New York it passes through Chicago, and 
is hauled 1,000 miles farther than as though it originated 
at Chicago. If it originates at Chicago there is elin:- 
nated from the service the useless waste of energy 
involved in transporting the business for the first 1,000 
miles. Therefore, if this traffic is to move by rail such 
a rate should be made as will move it from Chicago 
and not from New York. 


And why is not this argument a sound one, at least 
if reference be had entirely to eastern territory? It 
is for the interest of Chicago that it be allowed to sell 
in San Francisco; it is in the interest of San Fran- 
cisco that it be allowed to buy in both Chicago and 
New York. It is in the interest of the carriers, con- 
sidered as a whole, that the business originate at the 
nearest point, and that is the just interest of the public 
to the end that useless waste be avoided. New York 
and the lines leading from New York to Chicago alone 
suffer. 


Considering this question broadly, and in all its 
aspects, we cannot say that the legitimate effect of 
water competition upon the Atlantic seaboard may not 
be to reduce the rail rate from interior points. 

The third claim of the complainants is that while 
the defendants recognize upon the Atlantic seaboard 
the force of competition in its various forms, herein- 
before stated, they decline to do so upon the Pacific 
coast. While they extend the New York rate to Chi- 
cago and the Missouri River, they decline to extend the 
Seattle rate to Spokane, although every reason which 
justifies that in the former case requires it in the latter. 
Just as traffic can be and occasionally is carried by 
rail from Chicago to New York and thence by water 
to San Francisco, so is traffic at times and, indeed, much 
more frequently, handled from New York to Seattle by 
water and from Seattle to Spokane by rail, If the 
application of the transcontinental rate from Chicago is 
necessary to prevent the movement by water from 
Chicago through New York, all the more is the appli- 
cation of that rate from New York to Spokane neces- 
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sary to prevent the movement of traffic from New York 
to Seattle and from Seattle to Spokane. 


Spokane is a great distributing center and aims to 
be a greater one. It demands the right to rates which 
will enable it to bring from the East and distribute 
into territory lying east of the Cascade Range. Such 
traffic, when distributed from Spokane, is hauled a less 
distance by 400 miles.than when distributed from Seattle, 
and the distribution haul itself is also much less ex. 
pensive. It is a manifest economic waste to haul traffic 
over the Cascade Mountains and back again. The in- 
terest of the carrier and the public as much require 
that this business should stop at Spokane instead of 
going on to Seattle as that it should originate in the 
middle West instead of upon the Atlantic seaboard. 


Spokane insists that if these defendants give to 
Seattle the right to buy in both New York and Chicago, 
when its location entitles it to buy in New York alone, 
they should give to Spokane, which is nearer by 400 
miles, the right to buy in both New York and Chicago. 
New York urges that if Chicago is given an opportunity 
to sell in Seattle, then New York shall be given the 
opportunity to sell in Spokane. In other words, the 
same blanket rate which is applied on the east should 
be applied upon the west. 


The carriers insist that they may determine as a 
matter of policy whether they will meet this water 
competition, and in what manner and at what points; 
and this is true so far as that is a matter of policy. 
To a disinterested observer it would seem to be in the 
true interest of these transcontinental lines, which begin 
at the Missouri River, to make rates which would build 
up interior points as against the coast. The haul to 
these points is shorter and less expensive. The distrib- 
ution from these points is easier, but, above all, the 
traffic which is created at such a point belongs to the 
rail line which creates it, while the traffic which is 
fostered upon the coast is the prey of every vessel 
which sails the sea, Carriers in the future will doubt- 
less adopt this method and will voluntarily make rates 
to interior points like Spokane which will enable those 
localities to. compete with coast cities. 


Admitting, however, that it is for these defendants 
to say to what extent, if at all, they will meet these 
competitive conditions, they are not at liberty, in meet- 
ing them, to adopt such a policy, nor to execute the 
policy adopted in such a manner as to unjustly dis- 
criminate between different localities. 


They may perhaps determine whether they will ap- 
ply the coast rate, which is fixed by water competition, 
at the interior point, but if they apply it at one point 
they must apply it at others which are similarly sit- 
uated; they cannot, in the absence of some sufficient 
reason, give Chicago that rate and refuse it to St. Louis 
and Kansas City. They cannot so adjust their whole 
tariff scheme, upon the plea of water competition, as 
to concentrate in these coast cities commercial and 
transportation advantages to which their mere location 
does not entitle them, and that in substance is the 
effect of the present rate adjustment. 


For the purpose of disposing of this matter by 20 
order under the fourth section we have divided the 
United States into five territorial zones, as follows: 


(The transcontinental groups hereinafter described 
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are as specified in R, H. Countiss’, agent’s, transcon- 
tinental Tariff I. C. C. No. 929.) 

Zone No. 1 comprises all that portion of the United 
States lying west of a line called line No. 1, which 
extends in a general southerly direction from a point 
immediately east of Grand Portage, Minn.; thence south- 
westerly, along the northwestern shore of Lake Superior, 
to a point immediately east of Superior, Wis.; thence 
southerly, along the eastern boundary of transcontinental 
group F, to the intersection of the Arkansas and Okla- 
homa state line; thence along the west side of the 
Kansas City Southern Railway to the Gulf of Mexico. 

Zone No. 2 embraces all territory in the United 
States lying east of line No. 1 and west of a line called 
line No. 2, which begins at the international boundary 
between the United States and Canada, immediately 
west of Cockburn Island, in Lake Huron; passes west- 
erly through the Straits of Mackinaw; southerly, through 
Laké Michigan to its southern boundary; follows the 
west boundary of transcontinental group C to Paducah, 
Ky.; thence follows the east side of the Illinois Central 
Railroad to the southern boundary of transcontinental 
group C; thence follows the east boundary of group C 
to the Gulf of Mexico. 

Zone No. 3 embraces all territory in the United 
States lying east of line No. 2 and north of the south 
boundary of transcontinental group C and west of line 
No. 8, which is the Buffalo-Pittsburg line from Buffalo, 
N. Y., to Wheeling, W. Va.; thence follows the Ohio 
River to Huntington, W. Va. 

Zone No. 4 embraces all territory in the United 
States east of line No. 3 and north of the south bound- 
ary of transcontinental group C. 

Zone No. 5 embraces all territory south and east 
of transcontinental group C. 

Looking at this whole situation and endeavoring to 
justly consider the interests of all parties affected, in- 
cluding the carriers, we are of the opinion that from 
zone 1 no higher charge can justly be made at any 
intermediate point to a more distant point. The eastern 
limit of this territory is approximately 1,500 miles from 
the Atlantic seaboard, almost midway between the Pa- 
cific and Atlantic oceans. No traffic has ever been, and 
none probably ever will be transported from this section 
to the Atlantic coast and thence by water to the Pacific 
coast. Giving full weight to the effect of competition 
of all kinds, we can find no justification for a system 
of rates which maintains from this territory a higher 
charge to any interior point than is made to the coast. 


With respect to territory embraced in zone 2, the 
case stands somewhat different. This zone comprises 
the Mississippi Valley and a considerable portion of 
the great manufacturing area of the West. It lies 400 
miles nearer the Atlantic seaboard, with which it is 
connected in part at least by lines of railroad affording 
the cheapest transportation service in any part of the 
country. Still there never has been and there probably 
never will be in the future any considerable movement 
of traffic from this territory, to the Pacific coast by way 
of the Atlantic seaboard. 

We are of the opinion that rates from this territory 
to intermediate points may properly exceed by not more 
than 7 per cent rates from the same points of origin 
to Pacific coast terminals, 


From zone 3 there is still greater possibility of 
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actual transportation competition on business destined 
to Pacific coast points, although from this section hith- 
erto the actual movement has been only occasional. 

We are of the opinion that from points of origin 
in this territory rates to intermediate points may prop- 
erly exceed those to terminal points by not more than 
15 per cent. 

In the past the actual movement from eastern points 
of origin to Pacific coast terminals has been mainly 
confined to zone 4, and even in this zone the greater 
part of the traffic has originated in or near the seaboard 
itself. 

The force of water competition is greatest at New 
York and gradually diminishes as the distance from 
New York increases, but we are of the opinion that 
this entire territory may properly be treated as a single 
group, and that rates from points of origin within its 
limits to intermediate points may properly exceed those 
to terminal points by not more than 25 per cent, 

No opinion is expressed at this time as to zone 5, 
since rates from that territory are not involved in these 
proceedings. 

An order will be entered, effective November 15, 
denying the application of the carriers, except that the 
charging of higher intermediate rates will be permitted 
in accordance with the above findings. 

A similar order will be entered in No. 879, against 
the defendants in that case with respect to the territory 
involved. 

The statute does not in terms define the proceeding in 
which the Commission may inquire into alleged violations 
of the fourth section and grant the relief as specified in 
the proviso, but it is clear that any order which the 
Commission makes in that respect must be at all times 
subject to modification by it, and it seems equally clear 
that when complaint is made of a violation of the 
fourth section the Commission may, by order in that 
proceeding, grant appropriate relief against any viola- 
tion of the act which is found to exist, including a 
violation of the fourth section, nor is it significant that 
the complaint was pending at the time of the amend- 
ment of the section. 


It should also be noted that this is not a new and 
additional authority, but is simply the exercise of the 
jurisdiction provided for in the fifteenth section for the 
correction of unjust discrimination. There is no essen- 
tial difference between this order and an order which 
the Commission might make under the third section. .»? 


We do not think that amy further order should be 
made for the present in this case. It may be asked why 
the schedule of rates suggested by the Commission as 
reasonable should not be ordered in. The answer is, 
that carriers should be permitted in so far as possible 
to adjust their own tariffs, and that it seems probablé 
that in compliance with this order carriers must estab- 
lish rates in substantial accord with those suggested 
by us. It should be ever borne in mind that the acute 
complaint in this case is the discrimination and not 
the unreasonable rate. Obedience to this order will 
doubtless result in some rates from the East which are 
higher and in others which are lower than those sug- 
gested by the Commission, since we did not then feel 
at liberty, as the complainants requested, to make the 
Spokane rate depénd upon the coast rate. But it is 
likely that the resulting schedule will be more satis- 
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factcry to the complainants and no more burdensome 
upon the defendants. If the carriers establish under 


this disposition of the case rates to Spokane which are 
excessive, a further order can be made in this pro- 
ceeding, reducing them to a proper basis. 

We do not think that this order will give to the 
complainants the relief in No. 2662 to which they have 
been found entitled. The complaint in that case referred 
to rates between Utah common points upon the west, 
and the-Missouri River, the Mississippi River, and 
Chicago upon the east. The rates which we have found 
reasonable from Chicago are substantially the same as 
the. present transcontinental rates. In only a very few 
instances do they exceed those rates. All rates from 
the Mississippi River and the Missouri River, with pos- 
sibly two or three exceptions, are materially less than 
the present transcontinental rates, Notwithstanding this 
crder, carriers might still leave in effect from all the 
points involved rates materially higher than those ap- 
proved by us. An order will therefore be entered in 
the Salt Lake case, No. 2662, effective November 15, 
1911, establishing the schedule of rates found to be 
reasonable by the Commission in its opinion of June 
7, 1910. 


To Investigate Pre-Icing 





THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., July 28.—The troublesome pre- 
icing matter has been made the subject of an investiga- 
gation order. The Commission some time ago suspended 
the tariffs canceling the privilege and to-day issued an 
order requiring the carriers to attend a hearing on the 
subject on a day to be set hereafter. 

The Commerce Court declined to enjoin the order 
of the Commission reducing the rate per car of pre- 
iced fruit from $30 to $7.50, on the ground that it 
construed the order to mean that when the carriers 
permitted the shippers to pre-ice the cars the $7.50 rate 
Was reasonable, but that the railroads are not forced to 
grant that permission. That was a plain intimation to 
the carriers that if they wished to control the business 


of icing their cars they might do so merely by canceling. 


the pre-icing privilege. They accepted the tacit invita- 
tion to cancel, filing tariffs of cancelation, to become 
effective July 29. The Commission suspended them and 
has notified the railroads that there will be a general 
inquiry into the -matter at a time to be hereafter set. 
The suspension is- until November 25. 


WINS AGAINST TWO-CENT FARE LAW. 
Mercer, Pa., July 28—Judge Williams, in the case 

of the Lake Shore & Michigan Southern Railroad Com- 
pany against Mercer County, has overruled a demurrer 
and ordered judgment in favor of the plaintiff company. 
The suit was brought to test the validity of “an act 
to regulate the maximum and minimum rate to be 
charged for transportation of passengers by railroad 
companies,” Under this act the company has been 
charging two cents a mile for passenger service, but 
claimed this to be insufficient and wished to operate 
on a three cents a mile basis. Mercer County is per- 
petually enjoined by the decision from demanding any 
penalty from the railroad company under the act. 
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COMMERCE COURT DECISIONS 


Federal Tribunal Hands Down Rulings on Ap- 
peals from Commission Orders 


Switching Case Order Enjoined 


UNITED STATES COMMERCE COURT. 
No. 2.—April Session, 1911, 

THE ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY, SOUTHERN PACIFIC COMPANY, AND 
SAN PEDRO, LOS ANGELES & SALT LAKE RAIL- 
ROAD COMPANY, PETITIONERS. 

vs. 
INTERSTATE COMMERCE COMMISSION AND THE 
UNITED STATES, RESPONDENTS. 

Robert Dunlap, T. J. Norton, F. C. Dillard, H. A. 
Scandrett and C. W. Durbrow, solicitors for petitioners. 
Gardner Lathrop and W. F. Herrin, of counsel. 

J. A. Fowler, assistant attorney-general; Blackburn 
Usterline, special assistant attorney-general; and P. J. 
Farrell, solicitor for Interstate Commerce Commission, 
for respondent. 

Seth Mann, for interveners. 

[July 20, 1911.] 





CARLAND, Judge: 

This case has been submitted upon a motion for 
a temporary injunction made by the petitioners, and 
upon a motion to dismiss made by the United States 
and the Interstate Commerce Commission. The motion 
to dismiss is made by virtue of the provisions of 
section 1 of the act to create a Commerce Court, 
which allows such a motion to be made where it is 
claimed the petition does not set forth a cause of 
action. As determinative of these motions, our view is 
necessarily limited to the facts which are well pleaded 
in the petiticn, These facts, as they appear in the 
petition, are substantially as follows: 

The petitioners are railroad corporations, organized 
under the laws of the states of Kansas, Kentucky and 
Utah, respectively. At all times each of said petition- 
ers and their respective predecessors in interest hav: 
maintained and do now maintain public freight depot 
buildings theretofcre, respectively, established by them 
in said city of Los Angeles upon or adjacent to their 
respective tracks connecting with their respective main 
tracks in said city where freight in less than carload 
lots is and has been received for transportation for 
shippers in said city destined to various points upon 
their respective lines of railrcad or points upon con- 
necting lines of railroad in the United States, and 
where such freight transported from various points to 
Los Angeles is delivered to the owners or consignees 
thereof. 


Each of said petitioners and their respective prede- 
cessors in interest have also located and established and 
have maintained and do now maintain what are known 
as “team tracks” and freight sheds connected with 
their respective main tracks in said city of Los Angeles 
where. cars are set for the accommodation of the public 
in general for the loading therein of carload freight 
for transpcrtation to various points upon their respective 
lines of railroad in the United States, and where also 
is set and placed for the unloading thereof by consignees 
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or owners fh said city, who have not been favored 
with the private or special sidetrack facilities herein- 
after mentioned, carload freight consigned and trans- 
ported from various points on their respective lines of 
railroad or points on other lines of railroad in. the 
United States or elsewhere to such owners or con- 
signees in said city of Los Angeles; and said team 
tracks and freight sheds are so connected with the 
respective main line tracks of the petitioners in said 
city that cars loaded with carload freight may be 
readily transferred from said main line tracks to said 
team tracks and sheds, and empty cars intended to 
be loaded with carload freight for transportation may 
be set and readily transferred when loaded from said 
places to the tracks upon which trains are made up; 
and the said team tracks and freight sheds constitute 
and have constituted the places where the respective 
petitioners receive and have heretofore received and 
have delivered and do now make deliveries of carload 
freight from and to the public in general in the said 
city of Los Angeles; and the same are and have been 
in all respects sufficient and adequate for and fully 
accommodate those desiring such service. 

Said main tracks, team tracks, sheds and buildings 
above shown constitute the places established as depots 
or staticns by each of the petitioners in said city 
of Los Angeles for the receipt, handling and delivery 
of carload and less than carload freight intrastate and 
interstate. Said facilities so established and maintained 
for the receipt, handling and delivery of less than car- 
load freight are sufficient for the handling of double 
the amount of such freight that has been tendered, is 
tendered, or at any day can be tendered. The freight 
sheds and team tracks established and maintained for 
the receipt, handling and delivery of carload freight 
are sufficient to handle all the carload freight coming 
into or shipped from said city either for delivery on 
said team tracks or for delivery on any of the indus- 
trial tracks. Said sheds and team tracks so maintained 
and established are sufficient to handle more than 
double the number of carloads of freight coming into 
or going out of Los Angeles, whether originating on 
or destined to said team tracks or originating at or 
destined to the industrial tracks hereinafter referred 
to; and on said team tracks and at said sheds withcut 
inconvenience to them more than double the amount 
of all carload freight can be received, handled, and 
delivered. In addition to this each of petitioners has 
in connection with its said depots or stations a con- 
siderable amount of vacant land upon which it can 
and will as the requirements of the public may demand 
place other sheds and team tracks; so that there is no 
hecessity in the proper conduct of petitioners’ business 
or in the rendering of prcper service to shippers in 
Said city to have or maintain the industrial tracks 
hereinafter referred to. But for the accommodation of 
certain shippers and for their benefit in loading and 
unloading, shipping and receiving freight, and to save 
them the expense of cartage which they otherwise 
would have to pay, and which is paid by the public not 
favored with industrial tracks, industrial tracks have 
been built as hereinafter more fully set forth. 

Each of the petitioners, as well as their respective 
predecessors in interest, have heretofore severally or 
individually entered into contracts or agreements with 
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certain individual shippers in Los Angeles or with parties 
who had constructed or were contemplating the con- 
struction and operation of plants or industries in said 
city, for the construction of spur tracks from the re- 
spective plant or industry in said city to and connecting 
with the yard tracks of the respective petitioners in 
said city where trains of cars are made up or dis- 
tributed, a part of the cost of such spur track being 
generally borne by the railway company and a part 
by such shipper, But such tracks were constructed 
especially to accommodate the plant or industry in 
question and to relieve the owner or operator thereof 
from the necessity of receiving at or delivering to the 
team tracks of the respective petitioners carload freight 
consigned to or shipped by the owner or operator of 
said plant, and therefrom and thereby the owner or 
operator of such plant or industry lIccated upon such 
spur or sidetrack was relieved from the necessity of 
transferring carload freight to and from said team 
tracks and from or to such plant or industry by dray 
or wagon at a higher cost and greater risk; and that 
the shipper at such industry or plant by reason of such 
sidetrack facilities is given or accorded a decided ad- 
vantage over other shippers in Los Angeles who were 
not favored with such spur tracks. 

In such contracts it was generally stated that at 
the request of the shipper or owner of .the proposed 
plant the railway company would construct and main- 
tain for a limited number of years, usually less than 
five, a spur track to connect such plant or industry 
with the railroad of the railway company. But in such 
contracts it was generally provided that while the 
railway company might make use of the proposed track 
for its incidental purposes, such use should not interfere 
with the mcvement or use thereon of cars switched 
to or from such plant or industry, but that the traffic 
to and from such plant or industry should be given 
a preferential right in the use of such tracks. 

In the contracts made by the Southern Pacific Com- 
pany covering the construction and maintenance of such 
industrial or spur tracks it was generally provided, 
amcng other things, as follows: 

1. Undersigned (shipper) will pay cost of constructing’ 
above-described track (rails, splices, bolts, switches, frogs, 
Switch stands, and connections to be furnished by and at the 


cost of Southern Pacific Company), whether such cost may be 
more or less than amount of foregoing approximate estimate. 

2. Said track shall be under full control of Southern Pacifie 
Company, and may be used at discretion of said company for 
shipments or delivery of any freight, but the business of the 
undersigned shall always have preference 

3. All material in said track furnished at expense of South- 
ern Pacific Company, whether in original construction or by any 
way of replacements or repairs, shall be and remain exclusive 
property of Southern Pacific Company, and said Southern Pacific 
Company shall Keep said track in repair. 

1. In case said track shall not be used by undersigned for 
period of one year, said Southern Pacific Company, may at its 
option, remove said track. 

5. All goods shipped from or to said track by rail, routing 
of which is controlled, or may be reasonably held to be con- 
trolled, by or through undersigned, shall, when forwarded, be 
over such railroads as may be selected by Southern Pacific 
Company, provided rate of charge shall be as low as that from 
or to point in question by any other rail route. 





The contracts made for’such purposes by the Atchi- 
son, Topéka & Santa Fe Railway Company contained 
among other things the following provisions: 


The title to said track, and to all the rails, ties, bolts, 
switches, fastenings and fixtures connected therewith, and to 
all other property which may be furnished by the railway com- 
pany in the maintenance of said track, shall at all times be 
and remain in said railway company, and said railway company 
may use the same for other purposes than the delivery of freight 
to or the receipt of freight from the second party, provided that 
such use shall inconvenience the business of the second party 
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as little as possible consistent therewith; and at any time after 
the termination of this contract or the obligation of the railway 
company, as herein provided, to maintain such track, the rail- 
way company shall have the right to remove said track and 
every part thereof. 


The contracts made by the San Pedro, Los Angeles 
& Salt Lake Railroad Company covering the cost and 
maintenance of such spur or industrial tracks contained 
provisions similar to those of the Southern Pacific Com- 
pany above set forth. 

Industries or plants in said city of Los Angeles 
located upon spur tracks heretofore constructed under 
contract, as aforesaid, by the Atchison, Topeka & Santa 
Fe Railway Company, or its predecessors in interest, in 
said city of Los Angeles, are distant from its main 
track in said city anywhere from one-fifth to 1% miles, 
and in order to receive a carload of freight from such 
plant or industry it will be as it has been necessary 
to switch from the main track or yards of the said 
petitioner an empty car and set the same at such 
industry where the same can be conveniently loaded by 
the shipper, and such car when loaded must then be 
switched over such spur track and to the yard tracks 
to be placed in an appropriate train for transportation 
to destination; and where a carload of freight is con- 
signed to the operator of such plant or industry it is 
and has been necessary to switch the same from the 
yards of said petitioner over said spur to the industry 
or plant in question and to place the same conveniently 
thereat for unloading, and in many instances the empty. 
car is required to be switched or transferred in being 
returned from such plant to the general yards of pe- 
titioner. 

Industries or plants in the said city of Los Angeles 
located upon the spur tracks heretofore constructed un- 
der contract as aforesaid by the Southern Pacific Com- 
pany or its predecessor in interest in said city of Los 
Angeles are distant from its main track in said city 
anywhere from 200 feet to 7 miles, and in order to 
receive a carload of freight from such plant or industry 
it will be as it has been necessary to switch from the 
main track or yards of said petitioner an empty car 
and set the same at such industry where the same can 
be conveniently loaded by the shipper, and such car 
when loaded must then be switched over such spur 
track and to the yard tracks to be placed in an ap- 
propriate train for transportation to destination; and 
where a carload of freight is consigned to the operator 
of such plant or industry it is and has been necessary 
to switch the same from the yards of said petitioner 
over said spur to the industry or plant in question 
and to place the same conveniently thereat for unload- 
ing, and in many instances the empty car is required 
to be switched or transferred in being returned from 
such plant to the general yards of petitioner. 

Industries or plants in said city of Los Angeles 
located upon spur tracks heretofore constructed under 
contract as aforesaid by the San Pedro, Los Angeles 
& Salt Lake Railroad Company in said city are distant 
from its main track in said city anywhere from one- 
fifth to 4 miles, and in order to receive a carload of 
freight from said plant or industry it will be as it has 
been necessary to switch from the main track or yards 
of said petitioner an empty car and set the same at 
such industry where the same can be conveniently 
loaded by the shipper, and such car when loaded must 
then be switched over such spur track and to the yard 
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tracks to be placed in an appropriate trafn for trans- 
portation to destination; and where a carload of freight 
is consigned to the operator of such plant or industry 
it is and has been necessary to switch the same from 
the yards of said petitioner over said spur track to 
the industry or plant in question and to place the 
same convenient thereat for unloading, and in many 
instances the empty car is required to be switched or 
transferred in being returned from such plant to the 
general yards of petitioner. 


In such contracts governing the construction and 
maintenance of such industrial tracks no specific sum 
was fixed er prescribed in case the railway company 
should perform the aforesaid special service of receiv- 
ing or delivering freight at the plant or industry in 
question, but at the time of executing such contract 
the usual charge separately and specially set forth 
in the respective tariffs of petitioners for making such 
special deliveries or such special receipt of such car- 
load freight, involving the switching service to and 
from such plant or industry from and to the yards 
of respective petitioners where trains are made or 
broken up, had been generally established by each peti- 
tioner at the sum or price of $2.50 per car, and had 
for many years and since the installation of industry 
tracks in said eity been paid by the shippers using 
such tracks, and at the time of making such special 
agreements shippers entering into the same understood 
and willingly consented that if the railway company 
performed such special service a charge therefor in 
addition to the freight rate from and to Los Angeles 
would be made, and such charge of $2.50 per car has 
generally been made, maintained and collected from 
said shippers in Los Angeles for said special service 
as aforesaid, 

The aforesaid service heretofore rendered by the 
respective railway companies of receiving carload freight 
at said industries or delivering the same to such in- 
dustries or plants instead of at the team tracks or 
sheds is of great value to the owners or operators of 
such industries or plants, and is worth much more 
than the sum of $2.50 per car, inasmuch as a great 
saving is made by such industries by reason of being 
relieved of the necessity of paying drayage or other 
charges which would be involved in the receipt or 
delivery of carload freight at the team tracks or sheds, 
and risk of damage to such freight is materially less- 
ened, and shippers who have been thus favored by the 
construction under special agreement of such spur 
tracks to and from their industries and by the receipt 
and delivery of freight thereat are greatly favored, and 
are and have been accorded a decided advantage over 
other shippers in said city with whom such contracts 
have not been made or entered into. The general] or 
prevailing charge for drayage in Los Angeles is 50 
cents a ton, which makes the cost to the consignee 
$7.50 on a carload of 15 tons, $10 on a carload of 20 
tons, $15 on a carload of 30 tons, $20 on a carload of 
40 tons, $25 on a carload of 50 tons, and so on, as 
against the charge of $2.50 imposed by petitioners for 
delivering the consignment to or receiving the shipment 
at the door of the consignee’s or shipper’s warehouse. 

In performing said special switching service in- 
volved in the receipt and delivery of carload freight 
at such industry or plant, petitioners are put to a much 
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greater expense than if such freight was received or 
delivered on its team tracks or at its freight sheds. 

Each of petitioners has made and established its 
rates of transportation to and from said city of Los 
Angeles from and to such points on their respective 
lines, and in many instances joint rates from and to 
points on many other railroads in the United States; 
they have duly published and filed with the Interstate 
Commerce Commission and posted in their respective 
stations where freight is received their respective sched- 
ules or tariffs of rates governing or concerning inter- 
state transportation of freight, in which rates are 
prescribed for less than carload lots and for carload 
freight; and in respect to less than carload freight 
the rates have been establised and made to cover the 
receipt or delivery of such freight at the freight sta- 
tion of the respective railway company in said city; 
and in respect to carload freight rates established for 
the public in general contemplate receipt or delivery 
thereof upon or at the team tracks or sheds of the 
respective railway company; and in said tariffs it has 
been and is distinctly and separately provided and 
stated that where carload freight is received at or 
delivered to private industries located upon such in- 
dustry tracks in said city of Los Angeles an additional 
charge—that is, a charge in addition to the rate fixed 
to and from Los Angeles, amounting to $2.50 per car— 
will be charged and collected for said special service 
of making delivery or receipt of carload freight to or 
at said plants or industries located in said city of Los 
Angeles upon such special industry tracks. 





On account of water and other competition the 
rates of transportation to and from Los Angeles have 
been forced to an exceedingly low basis, so that peti- 
tioners do not receive for such transportation sums 
which they are justly entitled to and which they would 
otherwise be able to charge and collect. 

On or about April 5, 1910, the Interstate Commerce 
Commission, having investigated the complaint of the 
Associated Jobbers of Los Angeles against petitioners 
wherein said charge of $2.50 per car was claimed to 
be unjust and illegal, made the following order: 


This case being at issue on complaint and answers on file 
and having been duly heard and submitted by the parties, and 
full investigation of the matters and things involved having been 
had, and the commission having, on the date hereof, made and 
filed a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and made a part 
hereof, and having found that the present charge of $2.50 per 
car exacted by the several defendants for delivering and re- 
ceiving carload freight to and from industries located upon spurs 
and sidetracks within their respective switching limits at Los 
Angeles, Cal., when such carload freight is moving in interstate 
commerce incidentally to a system-line haul, is in violation of 
the act to regulate commerce: 


It is ordered, That said defendants be, and they are hereby, 
notified and required to cease and desist, on or before the 
lst day of July, 1910, and for a period of not less than two years 
thereafter abstain, from exacting their present charge of $2.50 
per car for delivering and receiving carload freight to and from 
industries located upon spurs and sidetracks within their re- 
spective switching limits in the said city of Los Angeles, Cal., 
when such carload freight is moving in interstate commerce 
incidentally to a system-line haul. 

It is further ordered, That said defendants be, and they are 
hereby, notified and required to cease and desist, on or before 
the Ist day of July, 1910, and for a period of not less than two 
years thereafter abstain, from exacting any charge whatever, 
other than the charge for transportation from points of origin 
to destination, for delivering or receiving carload freight to or 
lrom industries located upon spurs or sidetracks within their 
respective switching limits in the said city of Los Angeles, Cal., 
When such carload freight is moving in interstate commerce 
incidentally to a system-line haul. 


Petitioners complain that said order deprives them 
of all compensation for the said special services so 
rendered by them respectively, and that said order is 
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by reason thereof illegal and void. The petition prays 
that said order be annulled and that the Interstate 
Commerce Commission be perpetually enjoined from the 
enforcement thereof. 

Whether or not the facts stated in the petition 
constitute a cause of action depends upon the question 
whether the petitioners have the lawful right to make 
the charge of $2.50 per car for the industrial track 
service mentioned. In the absence of special contract 
or usage to the contrary, under the common law car- 
riers by land are bound to deliver or tender goods 
to the consignee at his residence or place of business, 
and until this is done they are not relieved from 
responsibility as carriers. This rule, however, never was 
applied to railroads. They are exempt from the duty 
of personal delivery, and bound only to carry the goods 
to the depot or station to which they are destined 
and there hold or place them in a warehouse ready 
for delivery whenever the consignee or owner calls 
for them, after notifying the consignee or owner of 
their readiness to deliver. 

Fenner vs. Buffalo, etc., R. Co., 44 N. Y., 505. 

Whitbeck vs. Holland, 45 N. Y., 13. 

Chalk vs. Charlotte, etc., R. Co., 85 N. C., 428. 

South, etc., Alabama R. Co. vs. Wood, 66 Ala., 167. 

New Orleans, etc., R. Co., vs. Tyson, 46 Miss., 729. 

State vs. Republican Valley R. Co., 17 Neb., 617. 

Francis vs. Dubuque, etc., R. Co., 25 Iowa, 60. 

Nvershed vs. London, etc., R. Co., 2 Q. B. Div., 254. 

The order of the Interstate Commerce Commission 
complained of makes the report of the Commission a 
part thereof, and as said order is set out in the peti- 
tion, the report also becomes a part of said petition. 
It is found in the order of the Commission that the 
charge of $2.50 per car exacted by the several peti- 
tioners for delivering and receiving carload freight to 
and from industries located upon spurs and sidetracks 
within their respective switching limits at Los Angeles, 
Cal., when such carload freight is moving in interstate 
commerce incidentally to a system-line haul, is in viola- 
tion of the act to regulate commerce. This conclusion 
is a conclusion of law, and, of course, is open to inquiry 
in this court. It is not stated in the order itself what 
particular section of the act to regulate commerce the 
charge of $2.50 per car for the services rendered by 
petitioners violates, but as the report of the Commis- 
sion is made a part of the order, we are at liberty 
to examine said report with a view of ascertaining 
the views of the Commission as to what particular pro- 
vision of the act to regulate commerce the practice or 
charge of petitioners violates. In this examination we 
are limited to the report or opinion of the majority 
cf the Commission, the views of the minority not being 
open to consideration. (Interstate Commerce Commis- 
sion vs. Delaware, L. & W. R. R. Co., 220 U. S., 235.) 

In the report of the Commission we find the follow- 
ing language (18 I. C. C. Rep., 310): 


The basic theory of the complainant’s case is that these 
industry spurs are part of the receiving and delivering systems 
of the carriers, which theory is met by the defendants with 
the proposition that these spurs are essentially plant facilities 
constructed for the convenience of the shipper rather than that 


of the carrier. In a sense and within proper limitations both 
of these contentions are sound. 


Again, it is said in the report, as follows: 


We are fully convinced that the complainant’s view of the 
nature of these tracks is correct and that they are portions 
of the terminal facilities of the carrier with whose lines they 
connect, and, together with the team tracks and other yards, 
form the terminal facilities of these carriers. 























































It is also stated in said report: 


We do not find in the record sufficient data upon which to 
base a finding as to the reasonableness of the amount of this 
charge of:$2.50 for interline switching to these industrial tracks, 
and for the purpose of this present order will assume it to be 
reasonable. 


Again, quoting from the report: 


The service here under consideration, however, is a delivery 
service and nothing more; the delivery being made at one of 
the carrier’s tracks which is removed at a greater or less 
distance from its public yards. Spur-track delivery is a substi- 
tute service, a service which it has solicited the right to give, 
as the evidence here shows, a service which costs the industry 
for the installation of the track and the use of its property as 
a railway terminal. It is a service over the carrier’s own rails 
to a point where it yields possession of the property transported 
and which involves no greater expense than would team-track 
delivery. It relieves the carrier’s team tracks and sheds, ne- 
cessitating less outlay for expense of yards in a crowded city, 
promotes the speedy release of equipment, and vastly aids in 
conducting a commerce which is greater than the carrier’s own 
facilities could freely, adequately and economically handle. 

The Commission condemned the charge of $2.50 per 
car made by the pétitioners for delivering and receiving 
interstate carload freight to and from industries located 
upon spurs or sidetracks within their respective switch- 
ing limits when such carload freight was moving inci- 
dentally to a system-line haul as illegal and unjust. 
As the Commission did not find the charge of $2.50 
to be excessive in and of itself, we conclude that the 
Commission found that the charge violated section 1 
of the act to regulate commerce, the charge being un- 
just because on the theory of the report of the Com- 
mission the carrier had already been, paid for this 
service by payment of the regular tariff from point 
of origin to destination. 

It is claimed by counsel for the United States, under 
the decisions of the Supreme Court in Interstate Com- 
merce Commission vs. Illinois Central R. R. Co. (215 
U. S., 415); Baltimore & Ohio R. R. Co., vs. Pitcairn 
(215 U. S., 481); and Interstate Commerce Commission 
vs. Delaware, LL. & W. Ry. Co, (219 U. S., ——), that 
the findings thus made by the Commission are con- 
clusive upon this court, and that these findings forming 
a part of the petition, it conclusively appears therefrom 
that no cause of action has been stated which would 
warrant this court, taking all the allegations of the 
petition as true, in granting the relief prayed for. We 
are not unmindful of the rulings of the Supreme Court 
in the cases mentioned in regard to the force and effect 
to be given to the findings of the Commission, and 
_have no disposition in any way to avoid the binding 
force of such rulings. We think that it is fair to say 
that the conclusion of the Commission that the charge 
of $2.50 per car for the service named was illegal and 
unjust was based upon two findings: First, that the 
industrial track. upon which the service was rendered 
is a terminal facility of the railroad and not a plant 
facility of the industry to which it leads; and second, 
that the service for which the charge is made is the 
same service as that which is performed by the carrier 
in delivering freight at its depet or team tracks. 


We do not think that whether the industrial track 
is a plant facility or a terminal facility of the railroad 
necessarily determines the legality of the charge. The 
Commission in one part of its report found that the 
contentions of both parties within certain limits were 
sound. The real question presented is: “Is the carrier 
lawfully entitled to charge the sum of $2.50 per car 
for the service performed upon the industrial tracks?’ 
And we do not think that question can be determined 
alone by the consideration whether the industrial track 
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is a plant facility or a terminal facility of the railroad, 
for the reason that it is the service which is performed 
upon the industrial track that is the question, regardless 
of the ownership of the track. 


So far as the finding of the Commission that the 
industrial track service is the same as the team track 
or depot service is concerned, we are constrained to hold 
that it is not a finding which precludes this court from 
coming to a different conclusion upon the present record. 
In cases where there is a substantial conflict in the evi- 
dence or testimony upon which a finding of the Commis- 
sion is based, we would feel bound by the finding unless 
clearly and palpably against the weight of the testimony; 
but we do not think that this court is concluded by 
finding of the Commission based upon admitted facts 
which in no wise tend to sustain the conclusion reached. 
In other words, as in this case, where all the facts are 
undisputed, we do not think that the Commission can by 
an ultimate finding based upon the undisputed facts pre- 
clude this court from reaching a conclusion of its own 
upon such undisputed and admitted facts. Where th 
facts are undisputed there is no occasion for facts to be 
found, and the ultimate conclusion of the Commission is 
a mixed question of law and fact which certainly ought 
not to be held to be conclusive upon this court. 

To say that the transportation of cars and freight to 
and from industrial plants located from one-fifth of a mile 
to seven miles from the main track of the carrier is the 
same service which the carrier performs and for which 
it is paid by the general tariff charge when it delivers 
freight at its depot in Los Angeles, or at the team tracks, 
is so contrary to the admitted physical facts as to be 
wholly untenable. It seems clear to us that in the ab- 
sence of statute the carriers in the present case are not 
bound to perform this industrial track service, and if the) 
voluntarily perform it under an arrangement with the 
owner of the industrial plant we see no reason why they 
may not charge a reasonable price therefor, and the 
charge in question is conceded to be reasonable. 

We are not at liberty to view the case at this time 
except as it appears from the petition, and we are wholly 
unable to come to the conclusion from the facts therein 
stated, which are to be taken as admitted for the purpose 
of this motion, that the industrial or spur track service 
is the same service that the carrier performs by delivery 
to the team track or at the depot, and therefore are un- 
able to say that the general tariff charge on freight 
shipped to Los Angeles from points of origin would include 
a delivery at the indystrial plant. Nor are we able to 
see how it can be said that the general tariff charge in- 
cludes a delivery at the industrial plant. When it is said 
that the general tariff charge for the transportation of 
freight to Los Angeles pays for the delivery of such 
freight at the industrial plant, upon what authority is this 
declaration made? Who is to say that it pays for delivery 
at the industrial plant? The carrier, in the first instance, 
is entitled to fix its tariff charges for the transportation 
of freight, and in this instance has fixed a certain tariff 
for the delivery of freight to Los Angeles. At the same 
time it fixed this general tariff it fixed a tariff, which i! 
filed with the Interstate Commerce Commission, for this 
industrial track service, so that the only party in the first 
instance that had anything to say about what the general 
tariff charge should be was the carrier, and it has said that 
the general tariff charge only carries the freight to the de 
pot or the team tracks. There is no evidence whatever that 
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the carrier ever waived in any way its right to charge 
for the special service on the industrial tracks. There 
may be conditions under which the carrier may waive its 
right to make a charge for terminal service, as was said 
in Interstate Commerce Commission vs. Stickney (215 
U. S., 105): 

“The carrier is under no obligation to charge for ter- 
minal services. Business interests may justify it in waiv- 
ing any such charge, and it will be considered to have 
waived it unless it makes plain to both shipper and Com- 
mission that it is insisting upon it.’ 

The petition in the present case shows that before 
these tracks were constructed this charge was contained 
in the general tariffs of petitioners and that said charge 
for industrial track service was known to the different 
proprietors and owners of industrial plants and that they 
consented to such charge. It is admitted of course that 
such consent or implied contract on the part of the indus- 
trial plant owners would be avoided if it was in conflict 
with any law of Congress regulating interstate commerce. 
If the carrier is not bound by law to deliver freight at the 
industrial plant, and it cannot be successfully contended 
that it is, then it follows as a necessary consequence that 
this industrial track service is a special service and is 
not a service which the carrier is bound to perform for 
the general tariff charge for the transportation of freight 
destined to Los Angeles. 

The Commission made no finding that the charge of 
$2.50 in connection with the transportation of cars to and 
from industrial plants constituted an undue preference 
or advantage or was discriminatory in any way, and these 
questions if they exist at all will not be discussed. 

From what has been stated in this opinion as the 
views of this court, it necessarily results that the motion 
to dismiss must be denied, and an order will be granted 
suspending the order of the Interstate Commerce Commis- 
sion complained of until the further order of this court. 

MACK, Judge, dissents. 


Controlled by Case Preceding. 


UNITED STATES COMMERCE COURT. 





No. 1.—April Session, 1911. 

SOUTHERN PACIFIC COMPANY AND ATCHISON, TO- 
PEKA & SANTA FE RAILWAY COMPANY, Peti- 
tioners, 

vs. 
INTERSTATE COMMERCE COMMISSION AND THE 
THE UNITED STATES, Respondents. 

Robert Dunlap, T. J. Norton, F. C. Dillard, H. A. Scan- 
drett and C. W. Durbrow, solicitors for petitioners. 

Gardiner Lathrop and W. F. Herrin, of counsel. 

J. A. Fowler, Assistant Attorney General; Blackburn 
Esterline, Special Assistant Attorney General, and P. J. 
Farrell, solicitor for Interstate Commerce Commission, for 
respondents, 

Seth Mann for interveners. 

(July 20, 1911.) 

CARLAND, Judge: 

The bill in this case was filed for the same purpose 
as the bill in case No. 2, Atchison, Topeka & Santa Fe 
Railway Co., Southern Pacific Co., and San Pedro, Los 
Angeles & Salt Lake Railroad Co. vs. Interstate Commerce 
Commission and United States, except that the switching 
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service for which a charge is claimed is performed at the 
city of San Francisco, Cal. 

For the reasons stated in the opinion filed in case 
No. 2, above mentioned, the motion for a temporary in- 
junction made by the petitioners is granted, and the mo- 
tion to dismiss made by the United States and the Inter- 
state Commerce Commission is denied. 

MACK, Judge, dissenting. 





Shippers Lose Southeastern Case 





UNITED STATES COMMERCE COURT. 
No. 5.—May Session, 1911. 

JAMES J. HOOKER AND EZRA E. WILLIAMSON, RE- 
SPECTIVELY, PRESIDENT AND SECRETARY OF 
THE RECEIVERS AND SHIPPERS’ ASSOCIATION, 
OF CINCINNATI, OHIO, Petitioners, 

vs. 

INTERSTATE COMMERCE COMMISSION, THE CINCIN- 
NATTF, NEW ORLEANS & TEXAS PACIFIC RAIL- 
WAY CO., AND THE UNITED STATES, Respondents. 
Francis B. James for petitioner, 

R. Walton Moore, Frank W. Gwathmey, for Cincin- 
nati, New Orleans & Texas Pacific Railway Co. 

J. A. Fowler, Assistant Attorney General; Blackburn 
Esterline, Special Assistant Attorney General, for the 
United States. 

P. J. Farrell for Interstate Commerce Commission. 

(July 20, 1911.) 

CARLAND, Judge: 

In this opinion, for the sake of brevity, the Cincin- 
nati, New Orleans & Texas Pacific Railway Company will 
be abbreviated C., N. O. & T. P.; the Interstate Commerce 
Commission will be abbreviated Commission; the Louis- 
ville & Nashville Railway Company will be abbreviated 
L. & N., and the Nashville, Chattanooga & St. Louis Rail- 
way Company will be abbreiated N. C. & St. L. 

Petitioners are firms, partnerships and corporations 
engaged in various kinds of mercantile, commercial, indus- 
trial and manufacturing pursuits in Hamilton County, Ohio, 
and manufacture and produce goods, wares and merchan- 
dise, and sell annually large quantities thereof of great 
value, alleged in the bill to be several hundred thousand 
dollars, to purchasers located at Chattanooga, Tenn., 
which said goods, wares and merchandise are enumerated 
in the freight tariffs and classifications governing the 
same of the respondent, C., N. O. & T. P. Said petition- 
ers have invested in building up and maintaining their 
respective lines of business an amount exceeding the sum 
of $25,000,000. 

The C., N. O. & T. P. is a corporation duly organized 
under the laws of the State of Ohio and is a common Car- 
rier engaged in the transportation of goods, wares and 
merchandise by railroad from the city of Cincinnati, Ohio, 
to the city of Chattanooga, Tenn., the northern terminus 
of said C., N. O. & T. P. being at Cincinnati and the south- 
ern at Chattanooga. 

On the 14th day of July, 1910, petitioners filed their 
bill of complaint in the Circuit Court of the United States 
for the Southern District of Ohio, Western Division, for 
the purpose of obtaining a judgment of that court setting 
aside and annulling an order of the Commission dated 
February 17, 1910, but in fact rendered May 24, 1910, and 
which order is in the following language: 


This case being at issue upon complaint and answers on 
file, and having been duly heard and submitted by the parties, 
and full investigation of the matters and things involved having 
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been had, and the Commission having on the date hereof made 
and filed a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and made a part 
hereof, and having found that the present rates of defendant 
the Cincinnati, New Orleans & Texas Pacific Railway Company 
(lessee of the Cincinnati Southern Railway) for the transporta- 
tion of articles in the numbered classes of the Southern Classi- 
fication from Cincinnati, Ohio, to Chattanooga, Tenn., are, to 
the extent that said rates exceed the rates named in paragraph 
3 hereof, unjust and unreasonable. 

It is ordered, That said defendant be, and it is hereby, 
notified and required to cease and desist, on or before the 15th 
day of July, 1910, and for a period of not less than two years 
thereafter abstain, from exacting its present rates for the trans- 
portation of articles in the numbered classes of the Southern 
Classification from Cincinnati, Ohio, to Chattanooga, Tenn, 

3. It is further ordered, That said defendant be, and it is 
hereby, notified and required to establish, on or before the 15th 
day of July, 1910, and maintin in force thereafter during a period 
of not less than two years, rates for the transportation of articles 
in the numbered classes of the Southern Classification from 
Cincinnati, Ohio, to Chattanooga, Tenn., which shall not exceed 
the following, in cents per 100 pounds, to wit: 

EE Css badevsids Sghbenees decent cedenae Bo ee * Oe 


a st kia taneihe hay eee aman ced alts Ewe ae 70 60 53 44 38 29 
The C., N. O. & T. P. and the Commission filed de- 


murrers to the bill. Subsequently the case was transferred 
to this court under the provisions of section 6 of the act 
to create a Commerce Court and to amend the act enti- 
tled “An act to regulate commerce,” and the cause has 
now been submitted for decision upon the bill and demur- 
rers. 

The bill of complaint is quite voluminous, consisting, 
exclusive of exhibits, of 66 printed pages. The material 
allegations, however, which in our judgment are necessary 
to be considered in order to dispose of the case may be 
stated briefly as follows: 

In 1894 the Commission decided the cases of Cincin- 
nati Freight Bureau vs. C., N. O. & T. P., and Chicago 
Freight Bureau vs. L. & N. et al (6 I: C. C. Rep, 195). 
These proceedings had been instituted by the commercial 
interests of Cincinnati and Chicago for the purpose of cor- 
recting an alleged discrimination in rates upon the num- 
bered classes from points of origin in the Central West 
as compared with rates from points of origin in the East 
to southern territory. The complaint of the Chicago 
Freight Bureau alleged that the rates for the transporta- 
tion of freight from western to southérn points upon the 
numbered classes from Cincinnati and other Ohio River 
crossings to southern points of destination were excessive, 
and that the rates from Chicago were even more excessive. 
Under this allegation the Commission held that it might 
inquire into the inherent reasonableness of these rates, 
and proceeded to dispose of the case upon that ground. 
The Commission held that the rates from Cincinnati were 
too high and should be materially reduced. The follow- 
ing are the rates then in effect from Cincinnati to Chat- 
tanooga and those ordered by the Commission, showing 
the reductions made: 


I hid a Sie. caakdie Gi alge'e 6 b'40kala ne fie -S Bs 
I ER on, 8 5 dak bn adwas ibs oudas ten eke 76 65 57 47 #40 30 
NE Soc ais wien lun paasde nnd meaes 60 54 40 30 24 22 
POUND o<biks wise a Sc bebbusbietinde she bce m fl at we CS 


The order of the Commission, made in pursuance of 
this decision, was not complied with by the carriers, and 
the- Commission thereupon instituted proceedings in the 
Circuit Court for the Southern District of Ohio to enforce 
Obedience to its requirements. Such proceedings were 
had in that suit that the Supreme Court of the United 
States finally directed a dismissal of the bill of complaint 
upon the ground that the act to regulate commerce as it 
then stood conferred no authority upon the Commission 
to establish a rate for the future; that this order was in 
effect the fixing of a future rate and therefore without war- 


rant of law, and void. (I. C. C. vs. C., N. O. & T. P., 167 
U. S., 479.) 
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When the interstate commerce law was amended in 
1906 by giving to the Commission power to fix and estab. 
lish a rate for the future, the Receivers & Shippers Asso- 
ciation of Cincinnati commenced proceedings before the 
Commission and against the C., N. O. & T. P. and the 
Southern Railway Company for the purpose of obtaining 
the benefit of the holding of the Commission in the former 
case. As a result of a hearing had by the Commission in 
the proceedings last mentioned, the order complained of 
in this action was made. 

It is claimed by the petitioners that the maximum rate 
fixed by said order is much too high and is extortionate, 
so much so that the Commission in making the order vio- 
lated the Fifth amendment to the Constitution of the 
United States, which prohibits the taking of private prop- 
erty without due process of law or without just compensa- 
tion. While said order of the Commission was in full 
force and unsuspended in any way, the C., N. O. & T. P. 
put into effect a schedule of rates for the transportation 
of freight between Cincinnati, Ohio, and Chattanooga, 
Tenn., in accordance with the maximum fixed by the Com- 
mission, and said rates are still in force. 

In the report of the Commission, which is made a part 
of said order, it is found as follows: 


If it is our duty to take this railroad by itself and to deter- 
mine the reasonableness of these rates by reference to cost of 
construction, cost of maintenance and profit upon the invest- 
ment, we think the complainants have established their case and 
that these rates ought fairly to be reduced by as great an 
amount as was formerly found reasonable by this Commission. 


This language of the report refers to the finding made 
by the Commission in 1894, and the reductions made then 
by the Commission appear in the table heretofore men- 
tioned in this opinion. 

The bill in this case also alleges that if the schedule 
of rates fixed by the Commission in 1894 had been in 
force or had been applied during the years 1903 to 1908, 
both inclusive, the yearly average net profit of the C., N. 
O. & T. P. would have been 40.66 per cent. It also ap- 
pears from the bill of complaint that the city of Cincin- 
nati owns the line of railroad between the city of Cincin- 
nati, Ohio, and the city of Chattanooga, Tenn., which is 
commonly known as the Cincinnati Southern, and now 
and during the times mentioned in the bill operated by 
the C., N. O. & T. P. The road originally cost the city of 
Cincinnati $18,000,000, and the city subsequently spent for 
terminal facilities $2,500,000, making a total cost of the 
Cincinnati Southern to the city of Cincinnati of $20,500,000. 
The C., N. O. & T. P. leased this property, and is still leas- 
ing it, and the basis of rental returned to the city of Cin- 
cinnati prior to 1906 was 6 per cent, and 5 per cent subse- 
quent to that date. The C., N. O. & T. P. owns its own 
equipment and never did have any interest in the Cincin- 
nati Southern beyond the right to use the property under 
the terms of the leasehold. The capital stock of the 
C., N. O. & T. P. for the years 1903 to 1908, both inclusive, 
was $5,000,000, divided into $3,000,000 of common stock 
and $2,000,000 of preferred stock, and about the year 1908 
it increased its capital stock by adding $500,000 of pre 
ferred stock, making its entire issued capital stock for 
1908 $5,500,000. The value of the property of the C., N. O. 
& T. P. between the years 1903 and 1908, both inclusive, 
was $5,000,000, and after 1908 was $5,500,000, and was all 
the property of the C., N. O. & T. P. devoted to and em- 
ployed in the public service and use and for the public 
convenience. 

The C., N. O. & T. P. is a single-track railroad from 
Cincinnati to Chattaneoga, a distance of 336 miles, with- 
out branches, and has an average gross earning per mile 
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of $26,082.66. The L. & N. runs from Cincinnati to Louis- 
yille, and from Louisville to Nashville, the distance from 
Cincinnati to Louisville being 114 miles and the distance 
from Louisville to Nashville being 185.9 miles. The dis- 
tance from Cincinnati to Nashville via the L. & N. is thus 
shown to be 299.9 miles. Nashville is connected with 
Chattanooga by the N. C. & St. L., the distance from 
Nashville to Chattanooga being 151 miles, making the 
distance from Cincinnati to Chattanooga, via the L. & N. 
from Cincinnati to Louisville and Louisville to Nashville, 
and from Nashville to Chattanooga over the N., C. & St. 
L. 450.9 miles. The direct haul from Cincinnati to Chat- 
tanooga via the C., N. O. & T. P. is thus 114.9 miles 
shorter than the indirect haul via the L. & N. and the 
N., C. & St. L. by way of Louisville and Nashville. The 
average gross earnings, per mile, between Cincinnati and 
Chattanooga via the L. & N. and the N., C. & St. L. is 
$25,593.40. 

In view of the finding of the Commission heretofore 
mentioned, it necessarily follows that its order ought to 
have followed its findings, unless the reasons stated by 
the Commission for not doing so are valid. In this con- 
nection it must be remembered, however, that the power 
to establish reasonable and just rates for the future for 
the transportation of freight by common carriers is vested 
by law in the Commission and no part thereof is vested 
in this court, and this court may not disturb the order 
complained of unless it can be clearly found that it con- 
flicts with the provisions of the Fifth amendment to the 
Constitution of the United States, providing the power 
conferred has been regularly exercised. The order of the 
Commission itself does not fix a schedule of rates to be 
put in effect by the C., N. O. & T. P., but simply fixes a 
maximum rate beyond which the railroad may not go. The 
railroad, however, upon the making of this order estab- 
lished the schedule of rates as high as the order would 
permit, and therefore it may be truly said that the sched- 
ule of rates put in effect by the railway company is the 
schedule of rates made by the Commission or at least 
authorized by it. All that this court could do if it found 
the maximum schedule fixed by the Commission violated 
the constitutional rights of shippers over the C., N. 0. & 
T. P. would be to set aside the order; but as the rates 
prescribed thereby have already gone into effect, and as 
this court has no authority or power to establish rates or 
to order that any particular rate be put in effect, it neces- 
sarily results that the rates now in effect on the C., N. O. 
& T. P. would continue in effect unless changed by the 
carrier or the Commission. The carrier could change its 
rates if the order was set aside and even make them 
higher than they are now. The Commission could again 
investigate the matter and fix a new schedule of rates. 
So that it appears that all the shippers would gain in this 
litigation would be the vacation of the order, and if the 
court held that the rates permitted were so high as to be 
Violative in a constitutional sense of the rights of ‘he 
shippers, then no doubt the Commission would not again 
establish such a high schedule of rates. But in any event 
if we should set aside the order on constitutional grounds 
the shippers would be obliged to go again to the Commis- 
sion for relief. At first we were inclined to think tuat 
the result which would be obtained by a success:ul ter- 
Mination of this suit in behalf of the shippers would be 
80 inconsequential as to render it unnecessary by this 
court to take jurisdiction over the case, but upon ‘urther 
Teflection it would seem that the shippers have the right 
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to a judgment of this court as to whether or not the sched- 
ule of rates contained in the order complained of is so 
high as to be violative of the Fifth amendment to the 
Constitution as to the difference betwe2n what the Com- 
mission found would be reasonable if they considered the 
C., N. O. & T. P. by itself and the maximum rates that 
were fixed. Then if the shippers again went before the 
Commission they would have the benefit of the judgment 
of this court upon that subject. And in that view ~ 2 »ro- 
ceed to consider the question as to whether the reasons 
given by the Commission for not reducing the schedule 
of rates for the classes mentioned to the sums which the 
Commission found would be reasonable if the C., N. 0. & 
T. P. should be considered by itself are valid. 

It is claimed by the petitioners that the Commission, 
having found that the so-called 60-cent schedule would be 
reasonable for the C., N. O. & T. P. considered by itself, 
was bound to establish such schedule as the result of its 
finding, and that the Commission’s establishing a higher 
schedule for the reasons mentioned in its report, while 
seemingly within its power to fix a reasonable rate, was 
really and in fact beyond its power, as the Commission 
had no right to take into consideration in fixing a higher 
schedule the matters which induced it to make the order 
which it did. 

There are two questions which are presented to this 
court for decision: First, are the reasons given by the 
Commission for the establishment of the schedule men- 
tioned in the order valid, or are they so outside and be- 
yond the power of the Commission to fix a reasonable 
rate as to come within the rule that prohibits the Com- 
mission from fixing a rate for reasons which the Com- 
mission is not authorized to consider? (Southern Pacific 
Co. vs. I. C. C., 219 U. S., 433.) Second, is it shown, be- 
yond reasonable question, by the present record that the 
schedule of rates contained in the order of the Commis- 
sion complained of clearly violates the Fifth amendment 
to the Constitution of the United States by taking the 
property of petitioners without due process of law or with- 
out just compensation if the taking s for a public purpose? 

It seems to have been decided in the case of Board.of 
Railroad Commissioners of the State of Kansas vs. Symms 
Grocery Co. et al., 35 Pac., 217, that the shipper cannot 
invoke these constitutional provisions for the reason that 
he is not obliged to ship; that he may utilize the rate pre- 
scribed or he may not. We are not impressed with the 
soundness of this decision. The logical result of such a 
holding as applied to the facts in the present case would 
be equivalent to saying to the shipper, “You may pay an 
unconstitutional rate or go out of business;” and we do 
not think that the protection of the Constitution is held 
on any such condition. 

In stating the reasons which in the judgment of the 
Commission compelled it to.take into account in fixing 
the schedule of rates which it did other considerations and 
other railroads than the C., N. O. & T. P., we can do no 
better than to quote from the report of the Commission, 
as follows: 


The defendants also contend that these rates should be fixed 
not only with reference to the financial results and the financial 
necessities of the Cincinnati, New Orleans & Texas Pacific 
Company, but also with reference to other companies whose 
rates are necessarily affected by these; otherwise stated, the 
Commission should establish rates which are just and reasonable 
for the section in which they prevail; if a particular company 
is so situated that it can make a handsome profit under such 
rates, that is the good fortune of that company, just as it 
would be the misfortune of some other company if it could not 
show as favorable earnings. 


The rate from Cincinnati and Louisville to Chattanooga 


has been the same for the last 28 years. The distance is sub- 
stantially the same, and this relation in rates will undoubtedly 
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be maintained in the future. Whatever reduction is made from 
Cincinnati will be met by corresponding reductions from other 
Ohio River crossings. Rates from Memphis to Chattanooga are 
lower by a fixed differential than from the Ohio River, and this 
relation would undoubtedly be ._preserved, and perhaps ought to 
be, since the distance is 300 miles as against 336 miles from 
Cincinnati. 

In the original case the Commission ordeied reductions to 
many other points besides Chattanooga. While Chattanooga is 
the only southern point of destination referred to in these com- 
plaints, it is frankly stated that the purpose is to obtain a gen- 
eral reduction to this southeastern territory; and no reason is 
apparent why, if the Commission adheres to its former decision 
in case of Chattanooga, it ought not to do the same in Case 
of other localities in this territory. It will be remembered that 
in 1905 certain reductions were made from the Ohio River to 
Atlanta without any corresponding reductions to Chattanooga. 
Originally, the same rate had been made to Atlanta from Louis- 
vile as was made from Baltimore. After the opening of the 
Cincinnati Southern this same rate was applied from Cincinnati 
to Atlanta, and the rate from Cincinnati to Chattanooga was 
constructed by using the same rate per mile, although the 
distance was shorter. At the present time the rate per mile 
is greater in case of Chattanooga than in case of Atlanta. The 
defendants say that the present rate is constructed upon the 
proper basis, and that the reductions made to Atlanta could not 


be applied to Chattanooga without undoing what was accom-. 


plished at that time, for the following reasons: 

The reductions of 1905 grew out of the claim upon the 
part of Atlanta that its rates from the north were too high in 
ecmparison with Birmingham and Montgomery. By that re- 
adjustment Atlanta was made the same as Montgomery and the 
difference between Atlanta and Birmingham reduced. 


The distance from Memphis to Birmingham is 251 miles, 
from Memphis to Chattanooga 300 miles, from Cincinnati to 
Chattanooga 336 miles. The rate from Memphis to Chattanooga 
has always been somewhat less than that from Cincinnati, in 
recognition of the shorter distance, and the St. Louis & San 
Francisco Railway insists that the rate from Memphis to 
Birmingham shall not materially exceed the rate from Memphis 
to Chattanooga, which seems reasonable in view of the fact 
that the distance is 50 miles shorter. If, now, this rate from 
Cincinnati to Chattanooga is reduced, that will in all probability 
carry with it a reduction from Memphis to Chattanooga, which 
will involve a corresponding reduction from Memphis to Bir- 
mingham, and this will create the same discrimination out of 
which the reduction of 1995 came. This would mean a reopen- 
ing of that contest. 

It must also be remembered that any reduction from the 
north to Atlanta and corresponding territory would undoubtedly 
i sews by similar reductions from the east, as was the case 
th IUD, 

It is apparent, therefore, to make any considerable change 
in this rate from Cincinnati to Chattanooga will work a lower- 
ing in rates throughout this entire southern territory, or will 
produce a change in the relation of those rates which now seem 
to be adjusted upon a basis fairly satisfactory to that territory. 
How far are we at liberty to consider all this in fixing a rea- 
sonable rate over the Cincinnati, New:Orleans & Texas Pacific? 
It should be noted that Chattanooga is not complaining of unfair 
treatment as compared with other southern points. 

Some indignation was expressed by several witnesses upon 
the part of the city of Cincinnati because after that community 
had expended this enormous amount of money in the construc- 
tion of the Cincinnati Southern Railroad that property was not 
more devoted to the interests of the city of Cincinnati. If that 
city, under proper legislative authority, had seen fit to operate 
its railroad, it might have established to Chattanooga whatever 
rates it saw fit, and if the results of municipal operation had 
been as favorable as the present, it could have materially re- 
duced those rates and still obtained a fair return upon its 
investment. Such a reduction would have\cheapened the cost 
of this freight to the dealer and probably in a degree to the 
consumer, and so might have benefited the ultimate consuming 
public. It is doubtful if it would have benefited the interests of 
Cincinnati, since the rates established by it would have been 
met by carriers serving rival communities, and the relation of 
rates would have continued the same.” However this may be, 
the city has parted with its right to operate this property, and 
the matter stands exactly as though this road had been built 
by private capital. 

In the Matter of Proposed Advances in Freight Rates (9 I. 
C. ©. Rep., 382) the Commission, having under consideration ‘the 
rates on grain from Chicago to the Atlantic seaboard, announced 
that the interests of all competing lines must be considered in 
determining the reasonableness of those rates, and not merely 
that line which could handle the business the cheapest. In the 
Spokane case (15 I. C. C. Rep., 376) the same subject was con- 
sidered and the same conclusion reached. The last affirmance 
of this doctrine is found in Kindei v. N. Y., N. H. & H. R. R. 
Co. (15 I. C. C. Rep., 555), in which the rule is stated by Clark, 
Commissioner, as follows: 

“In the Spokane case (15 I. C. C. Rep., 376) we held that tne 
reasonableness of a rate between two points, served by two or 
more carrriers, could not be determined by consideration alone 
of that line which is shortest and most favorably situated as to 
operation, earnings, etc., but that the entire situation must 
be considered. * * * 

“As before suggested, we cannot, in determining competi- 
tive rates, select that railroad which is the shortest or most 
advantageously situated and limit the rate to what would allow 
that property fair earnings. We must consider the entire situa- 
tion and determine a reasonable rate not merely with reference 
to the Union Pacific, but with reference to all lines serving these 
Colorado points by reasonably direct lines.” 

We have no doubt ss to the correctness of this principle 
and believe it must be applied here within proper limits, 
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The Cincinnati Southern Railroad is a single track line 
without branches, running from Cincinnati to Chattanooga. The 
main line of the Louisville & Nashivlle extends from Cincinnatj 
to Louisville, and from Louisville to Nashville. Traffic from 
Louisville to Chattanooga passes through Nashville, and over 
the Nashville, Chattanooga & St. Louis to Chattanooga. For 
the year 1907 the gross earnings per mile of the Cincinnati 
Southern were, as already stated, over $26,000 per mile, those 
of the Louisville & Nashville about $11,000 per mile, and of the 
Nashville, Chattanooga & St. Louis less than $10,000 per mile, 
The same year the earnings of that portion of the line of the 
Louisville & Nashville between Cincinnati and Louisville were 
$25,000 per mile; between Louisville and Nashville $30,000 per 
mile: those of the Nashville, Chattanooga & St. Louis betweer 
Hickman and Chattanooga, a distance of 320 miles, over $20,000 
per mile, Now, in adjusting the rates of the Louisville & Nash- 
ville, or the Nashville,-Chattanooga & St. Louis, shall the Com- 
mission consider each section of the road by itself, or shall it 
establish a common rate for the whole? 

Commission rates are usually the same for all lines, both 
main line and branches. It is fair that the main line should ij 
a degree contribute to the support of the branch line, for the 
branch-line business when it reaches the main line is surplus 
traffic, from which a larger profit is made. It is in the pu 
interest that rates shall be so adjusted that population and 
industries may freely diffuse themselves. It hardly seems prope 
to fix the rates upon the Cincinnati Southern, which is really 
a main line, without any reference to the branch lines which 
contribute ‘to it. 

This should be further borne in mind. Of the entire traffic 
handled by the Cincinnati, New Orleans & Texas Pacific in the 
year 1997 over two-thirds of the tonnage was delivered to it by 
its connections and most of it hauled as a through transa 
from Cincinnati to Chattanooga or the reverse. Comparatively 
little traffic originates upon this railroad between these two 
termini. The present large earnings may be due to the f 
that the Southern Railway is able to turn onto this road | 
amounts of traffic which it would exchange with some «< 
railroad but for its interest in the Cincinnati Southern. If th 
city of Cincinnati were operating this property itself, it is by 
no means certain that the apparently undue profits of to-day 
might not be a deficit. 

The complainants urge that the Cincinnati Southern is r 
a part of the Southern Railway system. If it were so consid 
the gross earnings per mile of the entire system would be § 
than those of either the Louisville & Nashville or the Nashville 
Chattanooga & St. Louis. 

If these rates are to be established with reference to other 
rates in the vicinity it becomes pertinent to inquire how the 
present rates compare with other rates for similar distances in 
the South. Extensive tables have been furnished by the defend- 
ants instituting such comparisons, and these tables have been to 
some extent criticized and replied to by the complainants. 

Tt fairly appears that the rates now in effect from Cincinnati 
to Chattanooga upon the numbered classes are lower l 
similar rates prescribed by the railroad commissions of most 
states in the South. They are as low and usually lower than 
the interstate rates made by southern roads for similar distances 

The complainants cail our attention to rates from Cincinnat 
to Nashville. The distance is 300 miles and the rates ar 
materially lower than those from Cincinnati to Chattanooga 
being. first class, 53 cents as against 76 cents, and sixth class, 
23 cents as against 30 cents. But this Commission has found 
Chamber of Commerce of Chattanooga vs. Southern Ry. C 
10 I, Cc. C. Rep., 111), and the Federal courts have found (E 
Tenn., Va. & Ga. Ry. Co. vs. I. C. C.. 181 U. S. 1.) that wa 
competition influences these rates to Nashville. The rate 
Cincinnati to an intermedate point where there is no water 
competition is higher in proportion to distance than those t 
Chattanooga. Thus the first-class rate from Cincinnati 
Gallatin, 20 miles north of Nashville, is 78 cents, 

The complainant also refers to rates from Virginia cities t 
Atlanta which are less per ton-mile than those in question. 

3ut it is well understood that these rates are materially affected 

by water competition, and ordinarily the long-distance rate 
would be less per ton-mile than the rate for the shorter dis- 
tance. If rates from Virginia cities south for distances of from 
300 to 350 miles are examined, it will be found that they usualy 
equal or exceed the Chattanooga rates. 



























The complainants urge that the volume of traffic in this 
territory has increased and is increasing, all of which should 
make for lower rates; and this is certainly true; but it must als 
be borne in mind that the cost of operation is advancing. ID 
the past railways have been able to introduce various economies 


in the handling of their business, which have tended to offset 
the added cost of labor and supplies, so that the net resu!t 5a* 
been that the increase in the cost of transporting Ba 
freight 1 mile has but slightly, if at all, increased. It is doubtful 
if in future similar economies can keep pace with advancing 
prices. 

We hesitate at this time to make widespread and far-reac'- 
ng reductions in rates where there is no special occasion [0 
it and where the rates themselves are not clearly excessive 


It appears from the findings of the Commission that 


it has always refused in the consideration of the reasol- 


ableness of a rate or rates to consider only the particular 
carrier making the same by itself, but on the contraly 
has always considered the rates in a particular territory 
or the ratés of other carriers to be affected by the «hanse 


of the particular rate or rates in question: and we think 


it fair to say that so far as the Commission is con erned 
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there has been a uniform policy, public policy if you 
please, because the Commission represents the United 
States in so far as it acts within the scope of its delegated 
authority in the establishment of reasonable and just 
rates, to the effect that it will not fix rates or determine 
their reasonableness solely upon a consideration of the 
particular carrier whose rates are directly involved. We 
think this court may take judicial knowledge of the fact 
that the interstate rates prescribed for the transportation 
of freight by common carrier must necessarily be more 
or less interdependent, or at least be so related to each 
other that the rate-making power will not simply because 
it has the power to fix a rate upon a single line of rail- 
road which will necessarily disorganize established and 
reasonable rates on other railroads in the same territory. 
All rates established in accordance with law are pre- 
sumed to be just and reasomable. It is for this reason 
that the rates for the transportation of freight of other 
the same territory may be looked into as 
evidence of what should be a just and reasonable rate, 
providing conditions are similar. We cannot as a court 
not vested with the power to fix rates say, beyond ques- 
tion, that the elements which the Commission took into 
consideration in fixing the schedule complained of were 
improper for the Commission to consider, and therefore 
cannot conclude that the Commission based a schedule 
of rates upon improper grounds. 


carriers in 


It was. said by the Supreme Court in Texas & Pacific 
Railway vs. I. C. C., 162 U. S., 233. 
that the purpose of the act is to promote and facilitate commerce 
y the adoption of regulations to make charges for transporta- 
tion just and reasonable, and to forbid undue and unreasonable 
preferences or discriminations: that, in passing upon questions 
arising under the act, the tribunal appointed to enforce its 
provisions, whether the Commission or the courts, is empowered 
to fully consider all the circumstances and conditions that rea- 
sonably apply to the situation, and that, in the exercise of its 
irisdiction, the tribunal may and should consider the legitimate 
interests as well of the carrying companies as of the traders 
and shippers * * *, 

Under the second proposition we cannot disturb the 
order of the Commission on the theory that it fixed rates 
80 high as to be violative of the fifth amendment to the 
Constitution, unless it shall clearly appear to us that the 
constitutional rights of the shippers were invaded thereby. 
The fixing of the schedule of rates complained of was a 
legislative act. 
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I. C. C. vs. Cincinnati Ry. Co., 167 U. S., 479. 

Railroad Commission Cases, 116 U. S., 307. 

Smyth vs. Ames, 169 U. S., 515. 

Chord vs. L. & N. R. R. Co., 183 U. S., 483. 

Alpers vs. City of San Francisco, 32 Fed., 503. 

So. Pac, Co. vs. R. R. Commissioners, 78 Fed., 236. 

New Orleans Water Works Co. vs. New Orleans, 164 
U.S., 471 


Atlantic Coast Line vs. North Carolina Corporation 
Com., 206 U. S., 1. 

And while we are of the opinion that our power to re- 
view the order of the Commission fixing a schedule of rates 
S$ coextensive with the limits of the protecting shield of 
the Constitution, still it must clearly appear that such pro- 
ection in some degree has been taken away. The Com- 


, 362, 
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mission found that the rates complained of were not 
clearly excessive. . Much less are we able to find that the 
rates authorized by the Commission in the order com- 
plained of and which were a reduction of the former rates 
are clearly excessive. In making this statement we are 
fully aware of the allegation of the bill as to the net earn- 
ings of the C., N. O. & T. P., and the whole case as to 
the excessive feature of the rates fixed by the Commis- 
sion is almost entirely based upon the earnings of the 
c., N. O. & T. P. While earnings may be considered in 
the fixing of a reasonable rate to be charged by a cCar- 
rier for the transportation of freight, rates necessarily 
cannot be based upon earnings alone. This is made 
clearly to appear when we consider that a just and rea- 
sonable rate is one which is just to the carrier and to 
the shipper. It is a rate which yields to the carrier a 
fair return upon the value of the property employed in 
the public service, and it is a rate which is fair to the 
shipper for the service rendered; and when this rate is 
established if it results in large profits to the carrier the 
carrier is fortunate in its business, and if it results in a 
loss of earning power so that the business of the carrier 
is unprofitable the carrier is unfortunate. But the rate 
may not be lowered or raised merely upon the ground 
that the cafrier is either making or losing money, pro- 
viding always the rate is a reasonable and just rate. In- 
deed, it has been held that the earning power of the 
rate is one of the least consideratons in fixing a just and 
reasonable rate. 


Canada Northern R. R. Co. vs. International Bridge 
Co., L. R. 8 App. Cases, 723. 

Board of Railroad Comm. 
Rep., 181. 


Being satisfied that the Commission did not err in 
taking into consideration the grounds they did in fixing 
their schedule of rates, and not being clearly satisfied 
that the rates themselves are so high as to violate the 
constitutional rights of the shippers, we are of the opinion 
that the bill must be dismissed. 

And it is so ordered. 


vs. I. C. R. R. Co., 20 I. C. C. 


ARCHBALD, Judge, dissenting: 


There can be no serious question as to the conclusion 
which would have been reached by the Commission had 
they confined themseles to the determination of what was 
a just and reasonable rate from Cincinnati to Chattanooga 
by the Cincinanti Southern, without regard to the effect 
upon other roads. This was gone into at length in 1894, 
andisthe 60-cent schedule, which is now contended for, 
sustained. (Freight Bureau vs. Cin., N. O. & T. P. R. R., 
6 Inter. Com. Com. Rep., 195.) But as the law then 
stood there was no authority in the Commission to fix 
future rates, and its action was therefore held of no effect. 
(Inter. Com. Com. vs. Cin., N. O. & T. P. R. R., 167 U. S., 
479.) But even with the lapse of time and the change of 
conditions, the issue as is recognized by the Commission 
is the same, and the same conclusion would confessedly 
have been reached except as they were influenced by a 
regard for the necessities of other roads. “If it is our 
auty,” says Commissioner Prouty in the report, “to take 
this railroad by itself and to determine the reasonableness 
of these rates, by reference to cost of construction, cost 
of maintenance, and profit upon the investment, we think 
that the complainants have established their case, and 
that these rates ought fairly to be reduced by as great an 
amount as was formerly found reasonable by this Com- 
mission.” Unfortunately, however, for the complainants, 
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this view did not prevail. It was contended by the rail- 
road company that the rates should be fixed not only with 
reference to the final results to itself and its own finan- 
cial necessities, but also with reference to other companies 
whose rates were necessarily affected thereby; or, in 
other words, that the Commission should establish rates 
which would be just and reasonable for the whole sec- 
tion of territory in issue, and that if a particular carrier 
was so situated that it could make a handsome profit it 
was to be recognized as a piece of good fortune with 
which the Commission was not to interfere. Adopting 
this view, which had also been followed in other cases 
(in re proposed advance in freight rates, 9 Inter. Com. 
Com. Rep., 382; Spokane vs. North. Pac. R. R., 15 Inter. 
Com. Com. Rep., 376; Kindel vs. New York, New Haven & 
Hartford R. R., 15 Inter. Com. Com. Rep., 555), it was 
accordingly held that the reasonableness of the rate be- 
tween points served by two or more lines could not be 
determined by reference to that line alone which was 
shortest and most favorably situated with respect to 
operation and earnings, and the rate limited thereby; but 
that the entire situation was to be considered, and a rate 
fixed which would be reasonable with respect to all the 
lines directly serving the points involved. That rates 
for similar distances on other lines similarly conditioned 
may be referred to, to assist in determining what is fair 
and reasonable in any case, is clear. And it is, no doubt, 
proper also to take into account the effect on rates upon 
freight moving to and from other points beyond those 
immediately in view. But that, in my judgment, is as far 
as it is permitted to go. There is no right, as I look at it, 
to consider the effect of the rate or rates to be estab- 
lished on those of other roads, between the same points, 
or to maintain such rates at a figure which is necessary 
to meet the needs of those roads. And so far as the order 
of the Commission was induced by any such idea, it can- 
not be sustained. 

If the Cincinnati Southern was the only line from 
Cincinnati to Chattanooga the rate, of course, so far as 
it was not a joint rate, would be fixed with reference to 
that road alone. And if it was a line that was costly 
to build, or that could not be economically run, this 
would operate to increase the rates, and the shipper 
would have to pay, to correspond. But, on the other hand, 
if the reverse of this was true, and the road was neither 
an expensive one to construct, maintain, or run, the 
shipper would clearly be entitled to the benefit of these 
conditions and to the lower rates necessarily to ensue. 
So, also, if this favored road was the first in the field, 
and other roads had come in after it was built, it cer- 
tainly would not be contended that with the introduction 
of new and additional facilities the lower rates prevail- 
ing on the more favored line could be raised to meet the 
necessities of others not so well placed. It is not to be 
thought of that the construction of a second or third 
road should be made the basis for higher rates. The 
standard would be that of the original and most favored 
line. But what difference does it make whether the road 
which can afford the best rate is the first or the last to 
be built? It is the condition at the time the rate is fixed 
that controls. The shipper is entitled to the benefit of 
any advance in transportation facilities that may be 
made and is not to be tied down to the unprogressive 
and outdistanced past. The supposed advantage in com- 
peting lines between the same points becomes a detri- 
ment if rates are to be kept up to help the weakest road. 
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The Cincinnati Southern extends in a short and direc 
route due south from Cincinnati to Chattanooga, without 
branches, 336 miles. It was expensive to build, and the 
cost of operation and maintenance is high. But its net 
earnings are, nevertheless, large, amounting to some 44 
per cent on the capital stock. The route between the 
same points by way of the Louisville & Nashville and the 
Nashville, Chattanooga & St. Louis roads is a third longer, 
or 450 miles, and both of these roads have more or legs 
unremunerative branch lines. And yet the Commission 
have not only put the two routes on an equality, but 
have even considered the influence of unprofitable 
branches, which have to be taken care of, fixing a rate 
which shall be fair for the whole system, and not sim- 
ply for the immediate section of road which is involved, 
This, in my judgment, they had no right to do. The 
shipper is entitled to a just and reasonable rate, hav- 
ing regard to the service which is to be rendered by the 
carrier that is to perform. And this service is largely to 
be measured by the facilities for economically rendering 
it which are possessed by that particular road. It is 
not to be augmented or kept up, beyond what is fair and 
just, by the consideration of what some other road, not 
so favorably situated, may need. 

The order of the Commission, being based upon mis- 
taken and erroneous grounds, is, therefore, invalid and 
should be so declared. (Southern Railway vs. St. Louis 
Hay & Grain Co., 214 U. S., 297; Inter. Com. Com. vs. Stick- 
ney, 215 U. S., 98; Southern Pacific Railway vs. Inter. Com. 
Com., 219 U. S., 833.) And the case should be thereupon re 
manded to the Commission in order that a rate may be 
fixed which shall be just and reasonable as respects the re 
spondent carrier, by whom the services are to be per 
formed. This does not take from the Commission the 
right to say what that rate shall be. Much less does it 
involve the determination of the rate by the court. It 
merely disposes of the rate which has been mistakenly 
made, as preliminary to a new consideration of it by the 
Commission upon correct and proper grounds. (Cin, 
N. O. & T. P. R. R. vs. Inter. Com. Com., 162 U. S., 184, 
238, 239; Southern Railway vs. St. Louis Hay & Grain 
Co., 214 U. S., 297.) 

I therefore dissent from the judgment of the court 
sustaining the demurrer and dismissing the bill. 
MACK, Judge: J 

I concur:in the above dissent. 


Second Case Meets Similar Fate 


UNITED STATES COMMERCE COURT. 





No. 6.—May Session, 1911. 





THE EAGLE WHITE LEAD CO. ET AL., PETITIONERS, 

vs. 

THE INTERSTATE COMMERCE .COMMISSION, THE 
CINCINNATI, NEW ORLEANS & TEXAS PACIFIC 
RAILWAY CO., AND THE UNITED STATES, RE 
SPONDENTS. 


Francis B. James for petitioner. 

R. Walton Moore and Frank W. Gwathmey for Cit 
cinnati, New Orleans & Texas Pacific Railway Compaty- 

J. A. Fowler, Assistant Attorney-General; Blackbur? 


Esterline, Special Assistant Attorney-General, for the 
United States. 
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P. J. Farrell for Interstate Commerce Commission. 
(July 20, 1911.) 


CARLAND, Judge: 

The bill in this case is, for all practical purposes, the 
same as the bill in case No. 5, Receivers and Shippers’ 
Association of. Cincinnati vs. Interstate Commerce Com- 
mission and the Cincinnati, New Orleans & Texas Pacific 
Railway Co., and was filed for the same purpose. The 
cases were submitted together upon bill and demurrer. 

For the reasons stated in the opinion filed in case 
No. 5, the demurrer in this case must be sustained and 
the bill dismissed. 

ARCHBALD and MACK, Judges, dissenting. 


Demurrage Ruling Upheld 


UNITED STATES COMMERCE COURT. 





No. 9.—May Session, 1911. 





THE PROCTER & GAMBLE CO. 
vs. 
UNITED STATES ET AL. 
ON FINAL HEARING. 

(For opinion of Interstate Commerce Commission see 
19 Inter. Com. Com. Rep., 556.) 

George H. Warrington for petitioner. 

P. J. Farrell for Interstate Commerce Commission. 

Blackburn Esterline for United States. 

Edward Barton for respondent railroads. 

(July 20, 1911.) 
ARCHBALD, Judge: 

The Procter & Gamble Co., the petitioner, is engaged 
in the manufacture of soap and the refining of cottonseed 
and other oils, and owns large industrial establishments 
at Ivorydale, O.; Port Ivory, N. Y., and Kansas City, 
Kan. In all its plants it has and maintains private rail- 
road tracks for the purpose of receiving cars from the 
interchange tracks which connect it with the respondent 
railroads. At two of the places named it owns and em- 


ploys its own locomotives and itself performs the entire ~ 


switching of cars, and at the other the switching is per- 
formed by the railroads under contract, which is paid for 
separate and apart from the transportation charges. In 
every instance the tracks are owned by the company, 
are on its own land, and the railroads have no interest 
or control over them. 


The Procter & Gamble Company is also the owner 
of 532 oil-tank cars, which it has purchased at a cost of 
about $500,000. These cars are necessary for the trans- 
portation of the oils, grease, and other like commodities 
used by the company in its business, and were purchased 
by it in relief of the railroads, which were and are not 
prepared to furnish them. These tank cars, when loaded 
by the petitioner at its several establishments, are ten- 
dered to the connecting railroads for shipment, and are 
hauled to their various destinations at the regular pub- 
lished rates for the respective commodities with which 
they are loaded. The use of these cars is confined to the 
petitioner’s business, and in consideration of the peti- 
tioners furnishing them an allowance is made by the 
Tailroads of three-quarters of a cent a mile per car for 
each mile that it is hauled, this allowance being in ac- 
cordanee with the published tariffs of the railroads with 
respect to the movement of all private tank cars. 
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Until the adoption of the rule set forth below, no 
demurrage was ever charged by any of the respondent 
railroads for delay in unloading private tank cars while 
standing on the private tracks of the owner. But, begin- 
ning in February, 1910, and following-that, the railroads 
have published, as part of their so-called “uniform demur- 


rage code,” the following rule, which is the subject of 
this controversy: 


Private cars while in railroad service, whether on the car- 
rier’s or private tracks, are subject to these demurrage rules 
to the same extent as cars of railroad ownership. 

Empty private cars are in railroad service from the time 
they are placed by the carrier for loading, or tendered for load- 
ing on the orders of the shipper. 


_Private cars under lading are in railroad service until the 
lading is removed and the cars are regularly released. 
; Cars which belong to an industry performing its own switch- 
ing service are in railroad service from the time they are placed 
by the industry upon designated interchange tracks, and thereby 
tendered to the carrier for movement. If such cars are sub- 
sequently returned empty, they are out of service when with- 
drawn by the industry from the interchange; if returned under 
load, railroad service is not at an end until the lading is duly 


removed. 

The demurrage rules, of which this is a part, were 
prepared by a committee of the National Association of 
Railway Commissioners, composed of a representative 
from each state having a railroad commission and a mem- 
ber of the Interstate Commerce Commission, and were 
adopted by the association in convention and later ap- 
proved, although not prescribed, by the Interstate Com- 
merece Commission. 

After the publication of the rule in controversy, but 
before it had gone into effect, the Procter & Gamble 
Company made complaint to the Interstate Commerce 
Commission, and sought to have the ruleset aside, in 
so far as it permitted the railroads to make a demurrage 
charge against the private cars of the company after they 
had been delivered to it and were standing on its own 
private tracks. But after a due hearing the Commission 
dismissed the complaint, and the respondent railroads 
are now exacting demurrage charges in accordance with 
the provisions of the rule. 

The proceedings in this court are brought to set 
aside the order of the Commission dismissing the com- 
plaint and refusing relief, the allegation being made that 
the rule, in so far as it provides that privately owned 
cars under lading on private tracks are in railroad serv- 
ice, and so subject to a demurrage charge until the lad- 
ing is removed, is unjust and unreasonable and deprives 
the company of the right to use its private cars on its 
private tracks for its own purposes unless demurrage is 
paid therefor, thereby permitting the respondent railroads 
to deprive the company of its property without due proc- 
ess of law, in violation of the fifth amendment to the 
Constitution and the acts regulating interstate commerce. 
The prayer of the petition is that the order of the Com- 
mission dismissing the complaint may be annulled and 
the respondent railroads enjoined from collecting the de- 
murrage charge, and that they may be further required 
to repay to the petitioner the sums which they have 
wrongfully collected from it under the rule. 

The United States moves to dismiss the petition on 
the ground that this court has no jurisdiction in the prem- 
ises; or that, if it has, no cause of action is made out 
which entitles the petitioner to relief. And in this mo- 


tion the Interstate Commerce Commission and the sev- 
eral railroads which have been summoned as respondents 
join. : 

The jurisdiction of this court is denied on the ground 
that the petitioner is a shipper, and the Interstate Com- 
merce Commission having merely dismissed the complaint 
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which was made to it, and granted no affirmative relief, 
that there is nothing in the order of dismissal which it 
entered that affords any basis for action here. Or, in 
other words, that it is only the carrier against which an 
order is made in favor of the shipper that can bring the 
ease for review into this court, the shipper being con- 
cluded by the action of the Commission, whatever it may 
chance to be. This is a serious question which merits 
careful consideration and is not altogether easy to solve. 

By the act by which the Commerce Court was cre- 
ated (act June 18, 1910; 36 Stat., 539), it was given “the 
jurisdiction now possessed by circuit courts of the United 
States and the judges thereof” of, inter alia, “cases 
brought to enjoin, set aside, annul, or suspend, in whole 
or in part, any order of the Interstate Commerce Com- 
mission.” It was also therein further provided that “in 
all eases within its jurisdiction the Commerce Court and 
each of the judges assigned thereto shall, respectively, 
have and may exercise any and all the powers of a cir- 
cuit court of the United States, and of the judges of said 
court, respectively, so far as the same may be appro- 
priate to the effective exercise of the jurisdiction hereby 
conferred:” and, conversely, that nothing in the act 
should be construed as enlarging the jurisdiction at the 
time possessed by said circuit courts, or the judges 
thereof, thereby transferred to and vested in the Com- 
merce Court; the jurisdiction, however, so far as con- 
ferred, to be exclusive, and so far as not conferred being 
reserved. The question, then, is whether upon any recog- 
nized ground of equity practice, the present petitioner, un- 
der the law as it previously stood, would have had the right 
to apply by bill to a circuit court of the United States to 
set aside the action of the Interstate Commerce Commis- 
sion dismissing its complaint, and to enjoin the enforce- 
ment by the railroads of the demurrage charge which in 
effect was thereby approved. 

It is of no significance in this connection, nor of any 
assistance in the solution of the question, that suits in 
this court to enjoin, set aside, annul, or suspend any 
order of the Commission are required to be brought 
against the United States. It is just as consistent that 
the United States should be the respondent in cases 
brought for this purpose by the shipper as in cases 
brought by the carrier, the Government in each case 
standing for the order of the Commission which it is thus 
appointed to justify and defend. 

Neither does it detract from the jurisdiction of this 
court that, under the law as it previously stood, the 
venue of suits brought in the circuit courts of the United 
States against the Commission to set aside its orders was 
fixed in each case in the district where the carrier against 
which the order was made had its principal operating 
Office, jurisdiction to hear and determine such suits being 
in terms vested in the courts of such district. (Act June 
29, 1906, sec. 16; 34 Stat., 592.) This was a favor to the 
earrier adversely affected by the order. And according 
to the law at the time, the Commission being the respond- 
ent, provision had to be made for jurisdiction over it by 
the courts of the various districts throughout the country 
where it was liable to be summoned. It was to meet this 
situation that jurisdiction was given in terms over suits 
of the character mentioned to the courts of the district 
where the carrier against which the order was made had 
its principal office. Nothing more was intended, and 
nething more is to be made out of this provision of the 
law. Certainly nothing adverse to possible suits by 
others than the carrier is to be thereby implied. 
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The real argument against the right of suit, where 
the complaint of a shipper has been dismissed, is that the 
denial of relief by the Commission is not an order of 
which the courts can lay hold. Such an order, it is urged, 
must be one specifically requiring that something shall 
or shall not be done before this is the case. In Peavey 
vs. Union Pacific Railroad (176 Fed., 409) it is said: 


A careful search of the interstate commerce act discloses 
no limitation of the parties who may maintain suits to enjoin, 
set aside, annul or suspend an order of the Commission, to 
those who were parties to the proceedings before it, upon which 
the order was based, The proceeding in court is not an appeal; 
it is a plenary suit in equity. * * * The determination of the 
question, what parties may maintain such suits, is left by the 
* * * act to the general rules and practice in equity, and under 
them any party whose rights or property are in danger of irrep- 
arable injury from an unauthorized order of the Commission 
may appeal to,a Federal court of equity for relief. 

t 


But there was an order of the Commission in that 
case which prohibited the railroads from paying to com- 
plainants, and others who were owners of elevators 
located upon their lines, any compensation for the eleva- 
tion of grain in transit, so that the law was unquestion- 
ably met so far as there being an order is concerned; 
and the case, therefore, decided nothing more than that 
the right to resort to the courts is not confined to the 
carrier, but extends to everyone injuriously affected by 
the order of the Commission, even though not a party to 
the proceedings before it in which the order was made. 
To that extent, but no further, it is pertinent here. Put- 
ting aside, however, for the moment the provisions of 
the statute, and considering the case as though it had 
not been passed, it is clear that a shipper would have 
been entitled, in one form or another, to redress in court 
against an unjust and unlawful charge or practice im- 


posed by a carrier, such as the one here is alleged to be. 


And it would have been permissible, therefore, for the 
Procter & Gamble Company, denying the right of the 
carrier to make this demurrage charge, to have refused 
to pay it and compel the carriers to bring suit therefor; or, 
in view of the complications to which this would give 
rise, to say nothing of the multiplicity of suits with dif- 
ferent carriers which would be likely to ensue, and in 
order to settle the matter as to all parties once for ali, 
it would have had the undoubted right to go into a court 
of equity by bill and have the legality of the practice 
tested, and, if found to be unjustified, enjoined. (Don- 
ovan vs. Pennsylvania Co., 199 U. S., 279.) Indeed, the 
only question would seem to be whether this was not 
the course which the company, even considering the pro- 
visions of the statute, was required to pursue, the legal- 
ity of the demurrage charge being the only thing involved, 
and that being a matter for the courts, and not for the 
Commission, to decide. (Hite vs. Central Railroad of 
New Jersey, 171 Fed., 370. See, also, Danciger vs. Wells 
Fargo & Co., 154 Fed., 379, and Langdon vs. Pennsylvania 
R. R., 186 Fed., 237.) It was decided, however, in Texas 
& Pacific Railway Co. vs. Abilene Cotton Oil Co. (204 
U. S., 426) that redress by a carrier against an unjust 
and unreasonable rate must: be sought in the first in- 
stance by proceedings before the Commission, and that 
only after that could an action be maintained against (%¢ 
carrier for reparation based on the result. This conclu- 
sion was reached, and the common-law right of action 
otherwise existing held to be abrogated by implication. 
in view of the system established by the enactments wit 
regard to rate regulation by the Interstate Commerce 
Commission, and as necessary to the efficiency of ‘hat 
system, which otherwise would he subverted and made 
nugatory. And this was repeated in Baltimore & (Ni0 
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Railroad vs. Piteairn Coal Co. (215 U. S., 481), where it 
was held that, for the correction of an unequal distribu- 
tion of cars, a shipper was similarly required to go to 
the Commission, and could not in advance of its action 
seek to remedy by mandamus the discrimination alleged. 
And Morrisdale Coal Co. vs. Pennsylvania Railroad (183 
Fed., 929) also is to the same effect. But if that be so, 
there can be no serious question as to the propriety, if 
not the necessity, for the present petitioner going first 
io the Commission to have determined whether the de- 
murrage charge in controversy was a just and reason- 
able requirement. And it cannot be that the implication 
by which this is brought about is to be carried so far as 
io make the action of the Commission conclusive where 
relief is denied. There is no such compelling necessity 
in order to save the system; nor is the statute to be con- 
strued as requiring exclusive resort to a tribunal where 
the rights of the party can be only partially determined, 
at the sacrifice of other rights which the courts of the 
land are appointed to consider and defend. This is not 
to deny that in questions of fact, or where judgment or 
expediency is involved, the action of the Commission in 
denying relief, the same as in granting it, may not be 
final. But where, as here, it is not the amount that is in 
dispute—$1 a day per car being recognized as reasonable 
if there is to be any charge—but the right of the carrier, 
under the circumstances, to make any charge at all, it is 
not to be implied, unless there is no escape from it, that 
the decision of the Commission adverse to the shipper is 
to foreclose the question. And while the dismissal of a 
complaint by the Commission in a case like the present 
one may not in strictness be an order, in that it does 
not require or prohibit that anything shall or shall not 
be done, it is so in substance and effect, in that, by re- 


fusing to interfere with the practice or the charge com- 


plained of, it virtually approves it and makes it operative. 
If it was required by the act to hold that a court could 
not interfere with such an order, however confiscatory 
to ‘the shipper it might be, the shipper being thus with- 
out legal redress, the act might well be declared uncon- 
stitutional as wanting in due process of law. 

The action of the Commission, if to be given any 
force, having thus the effect of am adverse decision with 
respect to the question involved, must be regarded, even 
though negative in character, as an order within the 
meaning of the statute, which the courts may enjoin or 
set aside if legal or equitable grounds for doing so are 
found to exist. The petitioner, therefore, correctly came 
into this court, as it could previously have gone into a 
circuit court of the United States—the requisite amount 
being involved and the case being one arising under the 
federal law—to have the action of the Commission dis- 
Missing its complaint set aside and the demurrage 
charge disallowed, if that should be the conclusion 
reached with regard to it, either by direct decree or by 
Temanding the case to the Commission with directions 
to sustain the complaint. 

But while the jurisdiction of this court in the prem- 
ises ig thus sustained, we are forced to conclude, upon a 
consideration of the merits, that the demurrage charge 
in controversy was lawfully imposed, and that the peti- 
tioner, therefore, has no just ground for complaint. The 
argument against the charge proceeds upon a miscon- 
ception, Baldly put, as an exaction for the use by the 
Shipper of his own cars while standing on its own pri- 
vate tracks, the right. to it might well be questioned. 
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Neither is it to be sustained as compensation to the 
carrier for an additional service not covered by the trans- 
portation charge, that is to say, for the storage of the 
freight with which the cars are loaded, that storage be- 
ing in the cars and on the tracks of the shipper and not 
in or on anything which the carrier has supplied. (In re 
Demurrage on Private Tank Cars, 13 Inter. Com. Com. 
Rep., 378, 381.) It is difficult also to see how the impo- 
sition of demurrage on private cars for delay in unload- 
ing is necessary to prevent unjust discrimination, the 
shipper who is able to provide such cars having an 
advantage over those who cannot, which this regulation 
is supposed to correct. The ability to own private cars 
is a mere matter of capital which the undue withhelding 
or the prompt unloading and releasing of them can 
hardly affect, and the difference in financial circum- 
stances is an advantage which the law cannot undertake 
in this way to overcome. (Peavey vs. Union Pacific Rail- 
road, 176 Fed., 409, 419.) It may not be consistent also 
with the exaction of this charge that provided only the 
cars are unloaded within the free time allowed, they 
may be reloaded and retained by the shipper indefinitely 
without any claim being made for demurrage. If this, 
which is the practical construction of the rule, is to be 
accepted as the correct one, it throws serious doubt on 
its validity, the real ground on which the charge is to 
be sustained being the right of the carrier to have the 
cars promptly returned into service, whi¢h this has the 
effect to undo. Nor is the condition of the cars, once 
they have been delivered to the shipper, whether loaded 
or unloaded, of any concern to the carrier, except as an 
end to getting them back into use again. And there 
is also an apparent inconsistency in holding inbound 
cars liable to demurrage after they have been delivered 
and are on the tracks of the owner until they are un- 
loaded, barring the free days, and yet in imposing it on 
outbound cars, without regard to when they are loaded, 
only from the time they are placed on the interchange 
tracks. The justification of the rule is, therefore, to be 
sought in something outside of all this, upon a determina- 
tion of the real principle involved. 

It is not necessary to decide whether a railroad can 
refuse or be required to haul private cars. Whatever 
may be its duty in this regard, it is conceded that such 
terms may be imposed as a condition to hauling them 
as have a reasonable relation to the transportation serv- 
ice in which they are employed. And this concession 
necessarily sustains the present charge. In using these 
cars, whether as supplementary to or in place of their 
own, the railroads are entitled to require that there shall 
be a reasonably dependable supply, and that such cars 
shall not be withdrawn at will to serve the private pur- 
poses of the owners, but shall be kept in active and 
steady use, and to that end that they shall be put on a 
footing in this respect with other cars. The interest of 
the carrier that this should be the case is clear. For 
the time being these cars become a part of the rolling 
stock of the road, taking the place of those which the 
carrier would otherwise be called upon to supply. It 
may be that there are some kinds of these cars, such as 
the tank cars here, which the railroads do not keep on 
hand, but rely on each shipper furnishing his own. But 
that does not change the principle involved. In one 


form or another, the carrier is bound to supply the neces- 
sary transportation facilities for handling every kind of 
freight. 


And this not to one shipper only, but equally 
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and without discrimination to all. And it is put at a dis- 
advantage and an extra burden upon it imposed if it 
cannot be assured with regard to the supply of cars on 
which it can depend, but is liable to run short or be in 
excess, according as private cars are released or with- 
held. This the demurrage charge which is complained of 
is calculated to overcome, and, therefore, may justly be 
imposed. The purpose of demurrage is to force the cars 
back into use. Delay is made expensive, so that it may 
be an object to the shipper which he cannot afford to 
disregard. Its exaction from private cars, the same as 
others, is, therefore, neither arbitrary nor unjust. 


Nor is it violative of the owner’s rights. It is simply 
a condition to the acceptance of his cars, which, for the 
reasons given, the carriers have found it necessary to 
impose, and with which, therefore, he must expect to 
comply. Presumably, the use of these cars operates to 
his advantage, or he would not be at the expense of 
supplying them. But he cannot expect that the advan- 
tage shall be all on one side. And it having been found 
by experience that demurrage on private, the same as on 
public, cars is a necessary transportation regulation, 
which is justified on principle, the carriers were within 
their rights in imposing it by the rule in question, and 
it must, therefore, be sustained. 


The petition will be dismissed on the merits with 
costs. 


KNAPP, Presiding Judge, concurring: The conclu- 
sidn reached in this case is undoubtedly correct, and I 
disagree with the foregoing opinion only so far as it 
questions the right to enforce the demurrage rule in con- 
troversy for the purpose or in aid of preventing undue 
preference and advantage to the owners of private cars. 
The Commission based its decision in part on this 
ground and, in my judgment, was right in so doing. 





Joseph Tucker Passes Away 





Joseph Francis Tucker, chairman of the Central 
Freight Association and one of the oldest and most 
widely-known traffic men in the country, died Tuesday 
night. Decease came after a month’s illness following a 
breakdown. 


Mr. Tucker was born in Saco, Maine, September 29, 
1835, and was educated in the public schools of that 
city and Salem, Mass. He entered railroad work in his 
early manhood. He had consecutively held positions as 
general freight agent, general superintendent, master of 
transportation and traffic manager on the Illinois Central, 
arbitrator of the Transcontinental Association and Cali- 
fornia, Colorado and Utah pool, assistant general man- 
ager and assistant to the president of the Chicago, Mil- 
waukee & St. Paul road, vice-president and general man- 
ager of the Chicago, Fort Madison & Des Moines Rail- 
way, commissioner of the Chicago & Ohio River Traffic 
Association, and since 1896 had been chairman of the 
Central Freight Association. 


EXTENDS ORDER IN NASHVILLE GRAIN CASE. 
Washington, D. C., July 28.—The Interstate Com- 
merce Commission has issued a notice postponing from 
August 1 to September 1, 1911, the effective date of its 
order in case No. 1698, Duncan & Co. et al. vs. Nash- 

ville; Chattanooga & St: Louis Railway Company et al. 
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REVENUE NEAR THREE BILLION 


Preliminary Report of 1910 Shows Railways Re- 
ceived $2,750,667,435; Expenses Reach 
$1,822,630 433 
THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. oc. 


Washington, D. C., July 28.—According to the pre- 
liminary abstract of the twenty-third annual statistical 
report of the Interstate Commerce Commission given out 
this week the total operating revenues of the railroads of 
the country, for the fiscal year ending June 30, 1910, 
amounted to $2,750,667,435, and the expenses amounted 
to $1,822,630,433. The total capitalization outstanding 
on that day was $18,417,132,940, of which amount $14,338 - 
575,940 was in the hands of the public. Of that amount 
$8,113,657,380 was in stock; no dividends were paid on 
$2,701,078,923, or 33.29 per cent, of that stock. 


The dividends paid on the other two-thirds of the 
stock amounted to $405,771,416, being equivalent to 7.50 
on the dividend-paying stock. No interest was paid on 
$790,499,252, or 7.94 per cent, of the outstanding funded 
debt. 

Revised returns may slightly affect some of these 
advance figures before final publication. The arrange- 
ment of the complete report will be similar to that of 
the 1909 report. Except where specifically mentioned, 
the statements do not include data from reports of com- 
panies classed as switching and terminal. 


Mileage. 


The summaries show that on June 30, 1910, there was 
a total single-track mileage of 240,438.84 miles in the 
United States, indicating an increase of 3,604.77 miles 
over the corresponding mileage at the close of the previ- 
ous year. An increase in mileage exceeding 100 miles 
appears for the states of California, Florida, Georgia, 
Minnesota, Mississippi, Nevada, Oklahoma, Oregon, 
Texas, Washington and West Virginia and the territory 
of Arizona. 

Substantially complete returns were rendered to the 
Commission for 240,830.75 miles of line operated, includ- 
ing 10,357.19 miles used under trackage rights. The aggre- 
gate mileage of railway tracks of all kinds covered by 
operating returns was 351,766.59 miles. This mileage 
was thus classified: Single track, 240,830.75 miles; sec- 
ond track, 21,658.74; third track, 2,206.39; fourth track, 
1,488.78; yard track and sidings, 85,581.93. These figures 
indicate an increase of 9,415.35 miles over corresponding 
returns for 1909 in the aggregate length of all tracks, of 
which increase 3,205.30 miles, or 34.04 per cent, represent 
yard track and sidings. 

The number of railways for which mileage will be in- 
cluded in the report is 2,196. In addition, 301 switching 
and terminal companies reporting to the Commission show 
a total mileage owned on June 30, 1910, of 3,884.62 miles, 
of Which 1,614.21 miles were assigned as main track and 
2,270.41 as yard track and sidings. 

During the year railway companies owning 8,614 miles 
of line were reorganized, merged or consolidated. 


Equipment. 


It appears that there were 58,947 locomotives in the 
service of the carriers on June 30, 1910, indicating a0 
increase of 1,735 over corresponding returns for the pre 










July 29, 





vious yé 
were Cle 
as swite 
The 
72,051 m 
thus ass 
service, 
figures 2 
mercial 
It a 
per 1,00 
of cars 
of passe 
386, and 
was 7,2 
The 
and cars 
278, of 1 
increase 
were fit 
72,060. 
senger s 
automati 
motives 
2,135,121 
number 
number | 


The 
pay roll; 
June 30, 
100 mile 
30, 1909, 
number | 
men, 68. 
trainmen 
and wat 


The 
95,328 ne 
general | 
tenance 
of equip 
transport 
53,385, a 

The 
the aver 
Dloyes fe 
amount ¢ 
classes. 
borted a 
ending J 

The 
and term 
30, 1910, 
Salaries 
Was $21,’ 


On J 
railway C 
the comr 
$18.417,13 
Standing 
Of ¢t 














No. 5 


ION 


s Re- 


REAU, 
, D.C. 
e pre- 
tistical 
en out 
yads of 
, 1910, 
ounted 
anding 
14,338 - 
amount 
aid on 


of the 
to 7.50 
yaid on 
funded 


f these 
range- 
that of 
ntioned, 
of com- 


ere was 
in the 
7 miles 
e previ- 
0 miles 
Georgia, 
Oregon, 
territory 


1 to the 
, includ- 
le agere- 
‘ered by 
mileage 
les; sec- 
h track, 
e figures 
sponding 
racks, of 
‘epresent 


ill be in- 
switching 
ion show 
62 miles, 
rack and 


614 miles 
a 


es in the 
sating an 
- the pre- 


July 29, 1911 








vious year. Of the total number of locomotives, 13,660 
were classified as passenger, 34,992 as freight, and 9,115 
as switching, and 1,180 were unclassified. 

The total number of cars of all classes was 2,290,331, or 
72,051 more than on June 30, 1909. This equipment was 
thus assigned: Passenger service, 47,095 cars; freight 
service, 2,135,121; and company’s service, 108,115. The 
figures given do not include so-called private cars of com- 
mercial firms or corporations. 


It appears that the average number of locomotives 
per 1,000 miles of line was 245, and the average number 
of cars per 1,000 miles of line was 9,510. The number 
of passenger-miles per passenger locomotive was 2,367,- 
386, and the number of ton-miles per freight locomotive 
was 7,287,863. 

The returns indicate that the number of locomotives 
and cars in the service of the carriers aggregated 2,349,- 
278, of which 2,301,260 were fitted with train brakes, an 
increase of 86,353 over the previous year, and 2,332,837 
were fitted with automatic couplers, an increase of 
72,060. Nearly all of the locomotives and cars in pas- 
senger service were equipped with both train brakes and 
automatic couplers. Substantially all the freight loco- 
motives had train brakes and automatic couplers. Of the 
2,135,121 cars in freight service on June 30, 1910, the 
number fitted with train brakes was 2,107,312, and the 
number fitted with automatic couplers was 2,120,750. 


Employes. 


The total number of persons reported as on the 
pay rolls of the steam roads of the United States on 
June 30, 1910, was 1,699,420, or an average of 706 per 
100 miles of line. As compared with returns for June 
30, 1909, there was an increase of 196,597 in the total 
number of railway employes. There were 64,691 engine- 
men, 68,321 firemen, 48,682 conductors, 136,938 other 
trainmen, and 44,682 switch tenders, crossing tenders, 
and watchmen. 


The. total number of railway employes (omitting 
95,328 not distributed) was apportioned among the six 
general divisions of employment as follows: To main- 
tenance of way and structures, 504,979; to maintenance 
of equipment, 329,373; to traffic expenses, 21,652; to 
transportation expenses, 661,355; to general expenses, 
53,385, and to outside operations, 33,348, 


The complete report will include summaries showing 
the average daily compensation of 18 classes of em- 
Dloyes for a series of years, and also the aggregate 
amount of compensation reported for each of the several 
classes. The total amount of wages and salaries re- 
ported as paid to railway employes during the year 
ending June 30, 1910, was $1,143,725,306. 

The total number of persons reported by switching 
and terminal companies as on their pay rolls on June 
30, 1910, was 33,015. The total amount of wages and 
Salaries reported by this class of companies for 1910 
Was $21,719,549. 


Capitalization of Railway Property. 


On June 30, 1910, the par value of the amount of 
tailway capital outstanding, according to the returns of 
the companies filing reports with the Commission, was 
$18.417,132,238. Of this amount, $14,338,575,940 was out- 
standing in the hands of the public. 

Of the total capital outstanding, there existed as 
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stock $8,113,657,380, of which $6,710,168,538 was com- 
mon and $1,403,488,842 was preferred; the remaining 
part, $10,303,474,858, represented funded debt, consisting 
of mortgage bonds, $7,408,183,482; collateral trust bonds, 
$1,153,499,846; plain bonds, debentures, and notes, $933,- 
966,704; income bonds, $290,951,276; miscellaneous funded 
obligations, $163,531,972; and equipment trust obligations, 
$353,341,578. 

Of the total capital stock outstanding, $2,701,078,923, 
cr 33.29 per cent, paid no dividends. The amount of 
dividends declared during the year (by both operating 
and lessor companies) was $405,771,416, being equivalent 
to 7.50 per cent on dividend paying stock. No interest 
was paid on $790,499,252, or 7.94 per cent of the total 
amount of funded debt (other than equipment trust 
obligations) outstanding. 


Public Service of Railways. 


The number of passengers carried during-the year 
ending June 30, 1910, was 971,683,199. The corresponding 
number for the year ending June 30, 1909, was 891,- 
472,425. The increase in the number of passengers car- 
ried during the year over 1909 was 80,210,774. 

The number of passengers carried 1 mile, or the 
passenger mileage, as compiled for 1910, was 32,338,- 
496,329. The corresponding return for 1909 was 3,229,- 
173,740 less, The number of passengers carried 1 mile 
per mile of road was 138,250. 

The number of tons of freight shown as carried 
(including freight received from connections) for the 
year ending June 30, 1910, was 1,849,900,101, while the 
corresponding figure for the previous year was 1,556,- 
559,741, the increase being 293,340,360 tons. 

The ton mileage, or the number of tons carried 1 
mile, as shown for the year ending June 30, 1910, was 
255,016,910,451. The total ton mileage, as reported for 
the year ending June 30, 1909, was 218,802,986,929, from 
which it will be seen that the increase in the ton mileage 
for the year ending June 30, 1910, over the return for 
1909 was 36,213,923,522. The increase in the number of 
tons carried 1 mile in 1909 over 1908 was 421,432,127: 
The number of tons carried 1 mile per mile of road for 
the year 1910 was 1,085,745. 

The average receipts per passenger per mile, as 
computed for the year ending June 30, 1910, were 1.938 
cents; the average receipts per ton per mile, 0.753 cent. 
The passenger service train revenue per train mile was 
$1.30.396; the freight revenue per train mile was $2.86.218. 
The average operating revenues. per train mile were 
$2.24.628. The average operating expenses per train mile 
were $1.48.865. The ratio of operating expenses to op- 
erating revenues was 66.29 per cent. 


Revenues and Expenses. 


It should be noted that the following figures under the 
heading of revenues and expenses exclude returns for a 
few small roads because of deficiencies in their reports. 
For the year ending June 30, 1910, the operating reve- 
nues of the railways in the United States (average mileage 
operated, 236,986.51. miles) were $2,750,667,435; their 
operating expenses were $1,822,630,433. The correspond- 
ing returns for 1909 (average mileage operated, 232,981.11 
miles) were: Operating revenues, $2,418 677,538; operat- 
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The following figures present 
a statement of the operating revenues for 1910 in detail: 


ing expenses, $1,599,443,410. 


bid a6 kp eee pagow WAR ehev eRe at eOeEe $1,925,553,036 
628,992,473 


Freight revenue 
Passenger revenue 





WOE POUCOMEE oon onc chet css cecececcccctssesoees 48,913,888 
PORT ORS FOVEMUE  . 2.6 ence ccc ccc eres ceescocsccene 67,190,922 
Jexcess baggage revenue and milk revenue (on pas- 

Pr CREED. . Lec iweccgstecs<ebbsonssinneeveess 14,733,680 
Parlor and chair car revenue and other passenger- 

SE IND  cic'c Sec ceomibvedcectecteceveetenya 4,412,973 
I ROOTED | 5 oho 06.65 64. sa 6 we gc betans cor uheeses 26,367,214 
Special service train revenue and miscellaneous 

tramesportation reVeNUe ... 2... cccccsccceccccces 8,858,215 
Total revenue from operations other than transpor- 

I oe ind. nals a Wl ae ied kia SS hie mike SaaS lie hw 23,778,637 
Joint facilities revenue—Dr. ........... cece ces cceeee 572,875 
Joint facilities revemue—Cr..........-.ceceseceensees 2,439,272 

Total operating reVenueS...........eeeseeseveees $2,750,667,435 


The operating revenues stated above averaged $11,607 
per mile of line. 

Operating expenses, as assigned to the five general 
classes, were: 


Maintenance of way and structures..............+.. $ 368,507,102 
Maintenance of equipment..........-.0e- cece eeeeees 413,109,929 
iran ile oe Sh wee ane ne emanate’ , Eee 55,912,620 
BPAMOPGFTALION GHPONSES ... 1... cece cc ccc cccccees 916,614, 826 
ENE FEE OEE CLE E POO TTT IO 68,485,956 

Total operating® expenses... ........ccccsccsccees $1,822,630,433 


The foregoing operating expenses averaged $7,691 per 
mile of line. 


Condensed Income Account and Profit and Loss Account. 

There is given below a condensed income account and 
profit and loss account of operating roads, followed by a 
similar statement for leased roads. The accounts of 
the former include both operating and financial transac- 
tions, while the accounts of the latter are confined, for 
the most part, to receipts and payments under contracts 
and agreements. For a number of items, such as divi- 
dends, taxes, etc., both statements must be taken into 
consideration in order to learn the aggregates of such 
items for the railways of the United States. Thus the 
aggregate of dividends declared during the year, $405,- 
665,363, includes those declared out of current income 
and those declared from surplus both by the operating 
roads and by the leased roads. In connection with a 
summary for the report, it appears that the aggregate 
amount of dividends declared includes about $112,000,000, 
and the aggregate amount of interest accrued, about 
$28,000,000, payable by various companies to other steam 
railway companies reporting holdings of their securities. 


OPERATING ROADS. 
INCOME ACCOUNT. 


Rail operations: 
Operating revenues .............+; $2,750,667,435 
Operating expenses ........-...00+- 1,822,630,433 
Net operating revenue.............. 


$928,037,002 
Outside operations: : - 





I a RCS kgs se ee 61,474,140 
OS ESE Re a ae 59,248,685 
Net revenue from outside operations 2,225,455 
Total net revenue,...........+.-- $930,262,457 
SE ing Cnwh sue ees beee'e eaten _ 98,034,593 
Operating INCOME 65.66. icescecicccoess $832,227,864 
GRNOE TIO oc cece cccevvccccevconsess 252,219,946 
Gross corporate income............ $1,084,447, 810 
Peductions from gross corporate income 567,853,088 
Net corporate income.............. $516,594,722 
osition of net corporate income: 
vidends declared from current 
NS Tec Renee bUs behiwtne ioe 283,411,828 
Appropriations. for additions and 
betterments and for new lines 
GUEERIBOE 6 5.6.0 6. 6.d5 btn Ode 00, 55,061,675 
Appropriations for other reserves 2,640,893 
Fotak ...... ET ee ae eee adhe ‘ $341,114,396 
Balance. to. credit of profit and loss 175,480,326 
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PROFIT AND LOSS ACCOUNT. 





Credit balance on June 30, 1909........ $791,746, 907 
Credit balance for year 1910 from in- 
RT ee ey Pee Po rere 175, 480,32 
NE ee Pee TTR heap OA 9 Shey AN $967, 227,233 
Dividends declared out of surplus...... 67,790,444 
BE ee Si $899, 136,789 
Other profit and loss items—credit bal. 81,518,669 
Balanee credit, June 30, 1910, car- a 
ried to balance sheet............ $980,955, 458 
LEASED ROADS. 
INCOME ACCOUNT. 
Gross income from lease of road...... $ 130,496,239 
Salaries and maintenance of organiza- 
RY 5, cic bWb-b'e' bohe Gs We ok eens Uprantes othe ot 332,716 
IEE in ude ota de weeed sh bbs eos s 5,760,634 
Net income from lease of road...... $124,402, 889 
CR DS Sb cette ndd'ves spe dence tes 4,258,231 
Gross corporate income................ $128, 661,120 
Deductions from gross corporate income 62,064,718 
_ Net corporate income.............. $ 66,596 102 
Disposition of net corporate income: 
Dividends declared from current in- 
CE care ures cibeek ckbvoe amecs 35,788,530 
Appropriations for additions and 
betterments and for new lines 
|” er 2,700,190 
Appropriations for other reserves. . 92,029 
on dha bs se daiees-okis oapasuedh $ 38,580,749 
Balance to credit of profit and loss $ 28,015,653 
PROFIT AND LOSS ACCOUNT. 
Credit balance on June 30, 1909........ $ 66,767,964 
Credit balance for year 1910 from in- 
re er ee ee 28,015,653 
NED sin vb00 ec bilecenes Vad stee ry Keeeee $ 94,783,617 
Dividends declared out of surplus...... 18,674,561 
PD. citi eat ne ba dne coeds Fo ~~ $ 76,109,056 
Other profit and loss items—debit bal. 4,280,735 
Balance credit, June 30, 1910, car- “ te 
ried to balance sheet............ $ 71,828,32 


The complete report will include a summary showing 
the total taxes and assessments of the railways of the 
United States by states and territories; also an analysis 
showing the basis of assessment. 

In consequence of the act of Congress approved May 
6, 1910, requiring common carriers to make monthly 
reports of all aecidents to the Interstate Commerce Com- 
mission, no returns for accidents to persons were re 
quired in the annual reports cf railway companies for 
the year ending June 30, 1910. 


Jeffery Quits Gould Lines 


Announcement was made this week of the resigna 
tion of James C. Jeffery as interstate commerce attor- 
ney for the St. Louis, Iron Mountain & Southern and 
Missouri Pacific railways. Mr. Jeffery will resume the 
private practice of law with the firm of Jeffery, Ott & 
Campbell, of which he has been the senior member for 
a number of years. It is understood that Mr. Jeffery 
will specialize in matters before the Interstate Com 
meree Commission and other public service boards. 

He will be succeeded on the Gould Lines by Henry 
G. Herbel, at present assistant to the vice-president and 
general counsel of the Missouri Pacific-Iron Mountain, 
who will have his headquarters at St. Louis. The change 
becomes effective August 1. 





EXTENDS ICE RATE SUSPENSION. 
Washington, D. C., July 28—The Commission @§ 
extended the suspension of the ice tariffs of the ©. M 


& St. P. and the C. & N. W. from September 4 to March 
2; 1942; 
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SWITCHING RATES TRIAL SURE 


State Railroad Commission Refuses to Suspend 
New Chicago Switching District Tariffs 





The new Lowrey tariffs, governing rates in the 
Chicago switching district, and effective next Tuesday, 
will be given a fair trial. The state railroad and ware- 
house commission, to which appeal was made by certain 
disgruntled interests, has declined to suspend the sched- 
ules in so far as they apply to intrastate movements 
and, as reported in the Tur TraFrric Wor LD last week, 
proceedings before the Board of Suspension of the In- 
terstate Commerce Commission offered little hope that 
any action would be taken by. the national board. 


As the matter stands at present, all interests ap- 
pear to be satisfied, with the exception of the brick 
shippers. The status quo on ice has been restored, and 
it is understood acceptable adjustments have been made 
with respect to switching on shipments of sand and 
crushed stone. The refusal of the state commission to 
suspend the tariffs does not, however, deny the brick 
men their day in court. It was the understanding that 
the new issues should be given a fair trial, but that 
they would be subject at any time to complaint from 
any shipper on specific rates. It was the blanket 
attack that the commission appeared anxious to avoid. 

The first hearing on the subject before the Illinois 
railroad and warehouse commission took place on Mon- 
day morning. “Nominally the complaint was made by 
the coal shippers, and to this, the shippers of ice, brick, 
sand, ete., had filed intervening petitions. H. C. Adams, 
speaking for the original complainants, however, de- 
clared that it was his understanding that the arrange- 
ments with respect to coal charges made before the 
Board of Suspension of the Interstate Commerce Com- 
mission the week previous removed the grievance of 
his clients. Therefore, he asked that action on his 
petition be suspended. 


Wm. Duff Haynie then read the petition of the in- 
terveners, in which the usual allegations of exorbitant 
and unjust rates and unwarranted increases were made. 
He stated that 31,300 cars of brick, 10,000 of ice and 
300,000 tons of coal would be affected adversely by the 
hew tariffs. Specifically, the complaint was directed 
against rates on lime, cement, plaster, plasterboard, 
stucco, tile blocks, ice, common brick and coal. 

The point was raised by representatives of the rail- 
taads that they had not been served with copies of 
the intervening petitions and that they were unable 
to state what action they would take or answer they 
would make thereto. Accordingly adjournment until four 
the next afternoon was ordered to give time for con- 
sultation and conference, 

At the Tuesday session, General Attorney Bell of 
the Rock Island said that the railroads were unable to 
agree with the complainants in all respects, but that 
they believed that the tariffs should be filed in order 
‘0 fill out the reciprocal arrangements. 

H. W. Beyers, assistant general freight agent of 
the Northwestern, followed with an exposition of the 
burpose of the new tariffs. He stated that they were 
accordance with the agreement between shippers and 
‘arriers. The tariffs now complained of he understood 
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to be 


individual issues. But these were part of the 
whole scheme of Chicago rates for Chicago. In order 
to follow out this plan, clauses in conflict with the Low- 
rey tariffs had to be eliminated from individual issues. 
If any one issue was suspended, it would be necessary 
te ask that the Lowrey tariffs and all other issues 
affecting the situation be treated likewise. If this is 
done, the Chicago switching situation will be in the 
most chaotic condition ever known. 


Luther M. Walter, speaking for the ice shippers, 
announced that arrangements had been made whereby 


the switching charges on that commodity would remain 
unchanged. 


Mr. Haynie asserted that the published tariffs were 
not in accordance with the agreement with the ship- 
pers; this was denied. A wordy wrangle between the 
brick people, represented by G. N. Perkins and C. 
Shank, and Marvin Hughitt, Jr., freight traffic manager 
of the Northwestern, ensued. The complaint of the 
brick men was that one-line rates on the Northwestern 
had been raised from one to one and ene-half cents, 
Mr. Hughitt retorted that this was foreign to the re- 
ciprocal switching situation, and, further, that the dis- 
tance tariff rate of the state commission for a haul for 


which one and one-half cents was proposed, was double 
that amount. 


H. C. Barlow, traffic director, Chicago Asseciation 
of Commerce, agreed with Mr. Hughitt that brick was 
not included in the discussions between shippers and 
carriers over the new tariffs. He stated that, during 
the conference, the roads claimed that rates on brick, 
sand, stone, gravel and ice should be exeluded, because 
of the low rates enjoyed by those commedities. Later 
he had taken the position that if the shippers of these 
commodities elected to pay a rate that would equal or 
exceed $15 per car, they should enjoy the same ab- 
sorptions as shippers of any other commodity. Any 
advance in rates in these tariffs was net part of any 
agreement between shipper and carrier, except that ship; 
per of low-grade article electing to pay the minimum 
line haul rate of two and one-half cents and $15 per 
car should have his switching charges absorbed, 

Following another attack on the new tariffs by the 
brick interests, Mr. Cary, of Glennon, Cary, Walker & 
Howe, addressed the commission. He pleaded for uni- 
formity and declared the proposed tariffs brought this 
about. He took the -position that the state commission 
had indorsed the tariffs at the meeting of last March 
and accused the interveners of ccming in at the eleventh 
hour. He also took exception to the appearance of 
the Illinois Manufacturers’ Association, because that 
body had indorsed the proposed plan. Chairman Berry 
of the state commission corrected Mr. Cary, saying that 
the commission had not approved the new tariffs, but 
had merely said they would permit them to be filed. 
Mr. Haynie alleged that the board of directors of the 
Illinois Manufacturers’ Association would not assent to 
any arrangements unless and until all members were 
satisfied and, because the minority had been led to 
believe that they would be taken care of and had so 
informed the board,. the indorsement had been given. 

Following a recess, Chairman Berry announced that 
the commission had agreed upon a policy. It would 
neither approve nor disapprove of the new tarfffs utitil 
the litigation over rule 23 was ended. Neither would 
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it suspend the tariffs. He felt that there would be 
weak spots developed in the working out of the tariff; 
that was inevitable. When such weaknesses appeared 
let them be made the subject of a specific complaint 
and they would be taken up and remedied. But the 
commission thought it advisable to allow the shippers 
to enjoy some of that uniformity about which they had 
heard so much and seen so little. Therefore, the plea 
for suspension was denied. 


Accidents Show Decline 





Washington, D. C., July 24.—Accident Bulletin No. 39, 
just issued by the Interstate Commerce Commission for 
the months of January, February and March, 1911, shows 
that there were 146 persons killed and 3,228 injured in 
train accidents. Accidents of other kinds bring the total 
number of casualties, not including “Industrial Acci- 
dents,” up to 18,554 (2,124 killed and 16,430 injured). Of 
this number there was a total of 706 employes killed and 
10,974 injured, being a decrease of 229 in the number 
killed, and also a decrease of 2,908 in the number in- 
jured. Accidents resulting in slight injuries are not in- 
cluded in the figures given. 

Comparing the figures with those in the bulletin of 
a year ago there is a great falling off in the number of 
passengers killed in train accidents, being from 110 to 
28; the explanation is the records in 1910 show there 
‘were 51 passengers killed by an avalanche and 45 killed 
as a result of a derailment. 

The falling off of the number of employes killed 
in train accidents and by other causes, when compared 
with a diminution of 18 per cent in the money loss 
from collisions and derailments, is perhaps indicative 
of a moderate volume of freight business and an ab- 
sence of severe weather in northern climates. 

Accidents reported by electric lines on which inter- 
state traffic is carried show that there were 61 per- 
sons killed and 696 injured on electric roads during the 
months of January, February and March, 1911, being a 
decrease of 53 in the number killed and 335 in the num- 
ber injured. 

The total number of “industrial accidents,” those 
sustained by employes where no moving engine or car 
is involved, was 113 killed and 18,658 injured, being 
an increase of 6 in the number killed and a decrease 
of 1,736 in the number injured. 


MALT RATE CASE DROPPED. 
Washington, D. C., July 28—The Commission has 
dismissed the proceedings initiated by it on April 17 
with regard to malt rates named in the Chicago, Mil- 
waukee & St. Paul supplement to No. 83 to I, GC. C. 
No. A-9945. The dismissal was made because the car- 
riers have now made effective, by supplement, rates 


and practices which eliminate any advances or discrimi- 
nation. 


COTTON TARIFF ORDER EXTENDED. 
Washington, D. C., July 28.—The Interstate Com- 
merce Commission extended the suspension of Missouri 
Pacific and Iron Mountain Supplement No, 4 to I. C. C. 
No, A-1612, from, August 15 to February 15, 1912. The 
suspended tariff relates to cotton rates. 
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LEGAL DEPARTMENT 


Conducted by 


CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 


Address Legal Department, The Traffic Service Bureau, 
Washington, D. C 


Claims Covering Coal Lost in Transit. 


Ohio.—“We have been having considerable trouble in 
getting our loss and damage claims, covering coal, settled. 
What is the extent of the liability of the common carrier 
in claims covering coal lost in transit? These claims are 
supported by originating lines’ weight certificate (which 
weight is generally used by coal companies in making set: 
tlement with the consignee), and also destination weight, 
which is also ascertained by the use of railroad track 
scales and supported by sworn statement from railroad 
weighmasters.” 

The Commission has held that the actual scale 
weights, and not weights marked on the bill of lading, are 
conclusive. In consequence, it is usual to accept the ac- 
tual scale weights of a shipment at point of origin, and 
the difference between this weight and the actual weight 
of the coal at point of destination would, in the absence 
of any contract to the contrary, determine the amount of 
loss and the extent of liability of the carrier. Neither 
will the defense of loss ordinarily occurring through the 
act of carriage avail if the shipper has exercised due care 
in loading the cars, Because it is the duty of the carrier 
to furnish an adequate and suitable car equipment for all 
the business which it undertakes to carry, and also what: 
ever is essential to the safety and preservation of the 
traffic in transit. 

* * * 


Destination Point Not on Carrier’s Line. 


Illinois.—“Customer ordered shipment to Hayti, Mo. 
We, in error, billed to. Concord, Mo., which is not a rail 
road town. Railroad company accepts shipment and Pills 
to Auxvasse, Mo., nearest railroad station, where it lies 
for ninety-one days before being sent to correct destina 
tion. Question: Has carrier the right to accept shipmen! 
for a point not shown in any tariff and bill to a station 
shown as shipping point in unofficial guides, or should 
same be held and shipper asked for correct destination’ 
Is not carrier responsible for resultant charges which ac 
crued on account of its presumption in billing as it did”” 

A carrier is liable for detention of goods addressed ' 
a specific place not on its line, and if the consiguee a 
tually resides in the latter place, it would be the duty 
of the carrier to use all reasonable available means 0 
forward the goods to their destination, or to notify the 
consignee. If, however, the shipper made an error it 
marking the destination point of the goods, which poil! 
was not on the line of the carrier, and the consignee ‘id 
not reside at that point, it. would seem that the carrier 
was sufficiently placed on notice as to the error in mat 
ing as to be legally required to notify the shipper, im 
much as the carrier of goods and not the shipper is liable 


for the mistakes of its guide books on which it relies 


to the proper place of delivery of the goods. 
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Notice to Consignor of Non-acceptance by Consignee. 


Missouri.—‘In January last a car of coal was con- 
signed from our mine in southern Illinois to ‘shipper’s or- 
der’ at a point down South. Our consignee refused the 
car, but we knew nothing of this until, fifteen days later, 
we received a letter from coal traffic manager of the rail- 
road stating that the car was on hand at destination un- 
delivered and to please arrange for disposition to the de- 
livering road. Four days after such notice we instructed 
the railroad agent at St. Louis to wire delivering road to 
deliver the car to another consignee at same point, which 
was, in our opinion, a reasonably prompt compliance after 
receiving first notice of the car being on hand unclaimed. 
Is it a fact that in such a case the shipper of a car of 
coal, under these circumstances, is entirely dependent 
upon the agent of the railroad at destination to notify 
ihem or not, as he sees fit? Is the railroad not in duty 
bound to use reasonable judgment and notify the shipper 
within a reasonable length of time after a car is rejected 
at destination ?” 


The legal effect of the words “shipper’s order’ in a 
bill of lading is to retain the ownership of the property 
transported in the shipper, and not to pass title thereof to 
the consignee upon their receipt by initial carrier, as is 
generally the case. Whether notice by the carrier to the 
consignor of it having tendered the goods to the con- 
signee, and of the latter’s refusal to accept the same, is 
required depends upon whether the law of the place of 
delivery requires the carrier to give notice to the con- 
signee of the arrival of the goods. If the law of the 
place of delivery requires such notice, then it would 
be necessary for the carrier to give notice to the con- 
signor of the refusal of the consignee to accept the goods, 
when the title thereof remains in the consignor. This 
point cannot be determined for you, in the question sub- 
mitted, inasmuch as destination point is not given. It 
may be stated, however, that it is quite generally held 
that when goods sent by common carrier have arrived at 
their destination, and have been tendered to and refused 
by the consignee, the contract for their carriage has been 
performed, and after the consignee has had a reasonable 
time to call for and receive them the carrier becomes 
merely a warehouseman and is not bound, as a general 
Tule, to notify the consignor of the non-acceptance of the 
goods by the consignee. 


* * * 


State Requiring Carrier to Furnish Cars. 


Alabama.—‘‘What, in your opinion, would be the atti- 
tude of the Commission on a state regulation requiring a 
railroad company to furnish cars to a shipper within a 
certain number of days after the latter has in writing re- 
quested the same, and on the railroad’s failure to do so, 
to impose a fine of a certain sum per day for each car not 
80 furnished ?” 


This is not a question for the Commission; it is one 
for the courts, instead. If the state regulation concerns 
only cars and traffic moving wholly within the borders of 
the state, and not otherwise unconstitutional, it is possible 
of enforcement in the state courts. If, however, it also 
affects cars moving in and out of the state, or shipments 
that are interstate, the provisions of a state statute which 
denalizes the failure of a railroad to furnish cars, as above 
Stated, is unquestionably an unconstitutional regulation of 
interstate commerce and would be so held by the federal 
Courts. 
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Who Liable for the Freight. 


Texas.—‘We make carload shipment from one to an- 
other point in this state. It arrives at destination, where 
consignee refuses to accept and pay (for our account) the 
freight charges, as he had agreed with us to do. Granting 
that the railroad has legal right to sell goods to apply on 
their charges, can they compel shippers to pay the bal- 
ance due on these charges? Or must they look solely to 
the parties buying the goods?” 

The consignee is presumptively the owner of the 
goods, and is, therefore, prima facie liable for the freight. 
But the carrier’s remedy is not exclusive against the con- 
signee. In fact, it is not obligatory upon the carrier to 
collect the freight of the consignee, and it may even waive 
its lien upon the goods by delivering them to the con- 
signee, without requiring payment of the freight, and still 
hold the shipper liable upon the contract of shipment. 
So far as the carrier is concerned, the consignee will be 
considered as merely the agent of the shipper to pay the 
freight. 


* 1 % 


Right of Inspection Governed by Law of the Forum. 


Tennessee.—‘‘We consigned to our order carload cot- 
tonseed hulls. The delivering carrier allowed the party 
to be notified to inspect the contents of car upon arrival, 
without surrender of bill of lading, whereupon that party 
declined to accept our draft and refused the car. Our 
bill of lading, nor shipping instructions, did not carry any 
authority to allow inspection. Our contention is that the 
carrier had no right to allow inspection before surrender 
of bill of lading, and in so doing that they incurred liabil- 
ity for any loss sustained by us. We are not conversant 
with the iaws of the state of Georgia, referred to by the 
railroad as permitting an inspection of goods, regardless of 
whether the bill of lading carried any permission to make 
an inspection, but it.is our opinion they have no applica- 
tion to an interstate shipment. We shall be pleased to 
have your opinion in this case and any references you 
may be in position to quote bearing on the subject. The 
question at issue here is one that has given us more or 
less concern, and one in which we are vitally interested, 
as the greater part of our business is handled on the 
‘order bill of lading.’ ” 

The right of inspection by the consignee is a matter 
that relates solely to the delivery. The general rule of 
law is that matters relating solely to the delivery are to 
be determined by the law of the place of delivery. As a 
consequence, there is no uniformity of the laws on this 
subject, since different states have different laws. If the 
delivery was to be in the state of Georgia, and if the law 
of that state entitles the consignee to an inspection of 
the goods prior to the payment of the draft and regard- 
less of whether the bili of lading contained a provision 
either permitting or forbidding an inspection, then the car- 
rier was under the lawful duty to permit an inspection’ of 
the goods in question. The state may, even in the face 
of an express provision in the bill of lading to the con- 
trary, require a common carrier, although in the execu- 
tion of a contract for interstate carriage, to use certain 
eare or to do certain things the performance of which 
under the bill of lading is within the state and, con- 
sequently, under the jurisdiction of its courts. In the 
absence, however, of any state law, the provisions of 
the bill of lading naturally govern. 
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Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Brahrenburg, J. H., vs. A. C. L. et al. 
(4235). 

Complainant alleges that the 
rates charged by defendants on 
watermelons and cantaloupes from 
southern producing points to east- 
ern, western and northern points 
are excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and for such 
further orders as Commission may 
consider complainant entitled to. 


Brinkman, H. H., vs. St. L. & S. F. 
et al. (4258). 

Complainant alleges that during 
September and October, 1910, it 
shipped various consignments of 
hardwood lumber from  Eagle’s 
Mills, Ark., to Fayette, Ill. 


Complainant alleges that rate 
charged by defendants was excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and 
investigation defendants be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates, and asks reparation in 
such sum as Commission may con- 
sider complainant entitled to. 


Browne Grain Co., The, vs. Int. & 
G. N. et al. (4229). 

Complainant alleges that in the 
course of its business it shipped ten 
ears of snap-ear corn from points 
in .Louisiana to various points in 
Texas. 

Complainant alleges that the 
rates charged by defendants are ex- 
cessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks rep- 
aration in the sum of $277.63. 


Central California Traction Co., The, 
vs, C. M. & St. P., Union Pac. and 
Sou. Pac. (4246). 

Complainant alleges that in the 
course of its business it shipped 
from Beaver Dam, Wis., to Stock- 
ton, Cal., a consignment of rough 
iron castings, charges assessed and 
collected being based on a rate of 
$2.40 per 100 Ibs. 

Complainant alleges said rate to 
be excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks rep- 
aration in the sum of $56.45. 
Central Commercial Co., The, vs. Gulf 
& 8. I. et al. (4261). 

Complainant alleges that subse- 
quent to March 1, 1910, it shipped 
yarious consignments of turpentine 


from Kola, Miss., to Chicago, IIL, 
and Cleveland, O. 

Complainant alleges that the rate 
charged by defendants is excessive, 
unreasonable and unjust, and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation, to put in 
force more reasonable and just 
rates, and asks reparation in the 
sum of $130. 


Comstock, S. E., vs. Newark & Marion 


Ry. et al. (4259). 

Complainant alleges that on Sep- 
tember 25 and November 22, 1908, 
he shipped consignments of canned 
goods from Marion, N. Y., to Bir- 
mingham, Ala., charges assessed 
and collected being based on a rate 
of 57c per 100 Ibs. Complainant 
alleges that a just and reasonable 
rate should not exceed 49c per 100 
Ibs., and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks rep- 
aration in the sum of $107.62. 


Davis, Samuel Preston, vs. St. L. I. M. 


& S. and Tex. & Pac. (4232). 

Complainant alleges that during 
the year 1911 he shipped various 
carload consignments of cottonseed 
material from Monticello to points 
in Louisiana. 

Complainant alleges that rates 
charged by defendants were excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and in- 
vestigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $155. 


Ferguson, William T., and Buchanan, 


William, vs. La. Ry. et al. (4239). 

Complainants allege that on Au- 
gust 3, 1908, they shipped from 
Tully, La., to Reading, Pa., one car- 
load of lumber, thence reconsigned 
same to Tonawanda, N. Y. 

Complainants allege that rates 
charged by defendants were excess- 
ive, unreasonable and unjust, and 
pray that after due hearing and in- 
vestigation defendants be made to 
andswer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just 
rates, and ask reparation in the sum 
of $74.59. 


Hoeer, F. J., vs. C. & N. W. et al. 


(4233). 

Complainant alleges that on No- 
vember 10, 1907, he shipped one car- 
load of potatoes from Mankato, 
Minn., to Ottumwa, Ia., thence re- 
consigned same to Quincy, MIIl., 
charges assessed and collected be- 
ing $159.94, based on a rate of 38c 
per 100 Ibs. 

Complainant alleges said rate to 
be excessive, unreasonable and un- 


just, and prays that after due hear. 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola. 
tion, to put in force more reason. 
able and’ just rates, and asks rep. 
aration in the sum of $88.54. 
Huntington Lumber Co., The, vs. Ij, 
Cent. and N. C. & St. L. (4260). 
Complainant alleges that in the 
course of its business it received at 
Huntingdon, Tenn., from Clinton, 
Ky., a consignment of lumber, 
charges assessed and collected be- 
4 based on a rate of 24c per 100 
Ss. 


Complainant alleges that a just 
and reasonable rate should not ex- 
ceed 16c per 100 Ibs., and prays that 
after due hearing and investigation 
defendant be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $87.12. 

Kent, I. H. Co., The, vs. Sou. Pac. 
(4253). 

Complainant alleges that on Feb- 
ruary 25, 1909, it shipped from Fal- 
lon, Nev., to San Francisco, Cal. 
one carload of cone honey, charges 
assessed and collected being $327, 
based on a rate of $1.09 per 100 Ibs. 


Complainant alleges that said 
rate was excessive, unreasonable 
and unjust, and prays that after due 
hearing and investigation defendant 
be made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks rep- 
aration in the sum of $139.89. 


Kentucky Distillery and Warelouse 
Co., The, vs. L. & N. et al. (4243). 
Complainant alleges that on July 
12, 1910, it shipped five barrels of 
whiskey from Louisville, Ky., to 
Wichita Falls, Tex., charges as 
sessed and collected being based on 
a rate of $1.38 per 100 lbs. 


Complainant alleges that said 
rate is excessive, unreasonable and 


unjust, and prays that after due 
hearing and investigation defend 
ants be made to answer such 
charges, to cease and desist from 


Said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $5.32. 
Leach, A., vs. Nor. Pac. et al. (4256). 
Complainant alleges that on May 
15, 1910, he shipped from Prosser, 
Wash., to Shoshone, Ida. a col 
signment of household goods and 
live stock. 


Complainant alleges that rates 
charged by defendants were exces* 
ive, unreasonable and unjust ant 
prays that after due hearing and i2 
vestigation defendants be made (© 
answer such charges, to cease and 
desist from said violation, to put 
force more reasonable and just 
rates, and asks reparation in the 
sum of $149.99. 
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Merchants’ & Manufacturers’ Assn. of 


Baltimore, The, vs. 
R. R. et al. (4257). 

Complainant alleges that the pas- 
senger fare of $6 from Baltimore, 
Md., to Atlantic, City, N. J., in view 
of the fact that there is a rate in 
effect of $5 from New York to At- 
lantic City, is excessive, unreason- 
able and unjust, and discriminates 
against the city of Baltimore, and 
gives an unfair advantage to the 
city of New York. 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and for 
such further orders as Commission 
may consider complainant enti- 
tled to. 


Atlantic City 


National Mohair Growers’ Assn., The, 


vs. A. T. & S. F. et al. (4255). 
Complainant alleges that the 
rates charged by defendants on mo- 
hair from stations on roads west of 
the Mississippi River to eastern 
points are excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 





Orange Lumber Co., 
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such further orders as Commission 
may 
tled to. 

Nevada Hills Mining Co., The, vs. 


consider complainant enti- 


Sou, Pac. (4231). 

Complainant alleges that on Octo- 
ber 21, 1910, it shipped from San 
Francisco, Cal., to Fallon, Nev., one 
car of merchandise consisting of 
machinery and supplies, charges as- 
sessed and collected being $558.07. 

Complainant alleges that rate 

charged by defendant was excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and in- 
vestigation defendant be made to 
answer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just 
rates, and asks reparation in the 
sum of $178.83. 
The, vs. Beau- 
mont & Gt. Nor., Int. & G. N., M. K. 
& T. of Tex., Ft. Worth & D. C. and 
Wichita Falls & N. W. (4237). 

Complainant alleges that on Feb- 
ruary 15, 1911, it shipped from 
Westville, Tex., to Wellington, Tex., 
one car of yellow pine lumber, and 
that on January 24, 1911, it shipped 
one car of yellow pine lumber from 
Westville, Tex., to Onalaska, Tex. 

Complainant alleges that charges 
assessed and collected by defend- 
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and unjust; and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in foree more 
reasonable and just rates, and asks 
reparation in such sum as the Com- 
mission may consider complainant 
entitled to. 

Pole Stock Lumber Co., The, vs. Ya- 
zoo & M. V. et al. (4251). 

Complainant alleges that on Au- 
gust 30, 1910, it shipped a carload 
of lumber from Clinton, La., to 
South Chicago, Ill, charges as- 
sessed and collected being $221.10, 
based on a rate of 30c per 100 Ibs. 

Complainant further alleges that 
on December 15, 1910, it shipped 
from Warnerton, La., to South Chi- 
cago, Ill., a consignment of lumber, 
charges assessed and collected be- 
ing: $149.70, based on a rate of 30¢ 
per 100 Ibs. 

Complainant alleges that rates 
charged by defendants are excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and in- 
vestigation defendants be made to 
answer suth charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and asks reparation in the 






reasonable and just rates, and for 


Orders All Cars Check-Weighed 


St. Paul, Minn., July 28.—Notice has been issued by 
the Chicago, St. Paul, Minneapolis & Omaha that all 
shipments of lumber on its lines must be check-weighed, 
A circular issued by the freight department says: 

“All carload shipments of lumber, laths, shingles, 
ties, posts and other forest products, excepting company 
material, originating in Minnesota, Wisconsin or Michi- 
gan, shall be weighed at the regular weighing stations, 
and also check-weighed at the first check-weighing sta- 
tion, which are as follows: Wisconsin division: East 
St. Paul, Minn., and Altoona, Wis. Minnesota and Iowa 
division: Mankato, Minneapolis, St. James and St. Paul 
(Western Avenue), Minn. 








“All cars destined to points on our own line or 
connections, Mankato to St. James, Minn., including 
branches, will be check-weighed at Mankato, Minn. 

“All cars destined to points on our own line or 
connections west of St. James, Minn., will be check- 
Weighed at St. James, Minn. 

“All ears delivered to us at junction points by the 
Chicago & Northwestern Railway to be check-weighed 
at first scaling station, unless waybills show that the 
cars have been previously check-weighed. All weighing 
must be done by Western Railway Weighing Association 
Weighmasters, and under the supervision, rules and in- 
structions of that association. Cars must be uncoupled 
at both ends and standing when weighed. In the event 
the variation in weight does not exceed 1,000 pounds, 
the original scale weight will govern. Should the varia- 
tion exceed 1,000 pounds, the check-weight will govern.” 


ants were excessive, 





unreasonable sum of $73.56. 


Appeal State Rate Orders 


Oklahoma City, Okla., July 28.—Railroads affected 
by the recent coal and grain rate orders of the state 
corporation commission have been allowed a supersedeas 
by the state board for an appeal to the Oklahoma Su- 
preme Court on the filing of bonds aggregating $212,000 
in the coal and $124,000 in the grain rate case. 





The amount of the bond required from each road 
was determined by figuring the approximate difference 
between the receipts under the rates now charged and 
the rates fixed by the commission and doubling the 
difference. The difference on the coal rates had to be 
estimated, as the roads are now operating on a group 
basis, while the new order puts in a straight mileage 
basis, so that there is no ground for a direct comparison. 

The bonds required in the coal rate case are: A,, 
T. & S. F., $20,000; Rock Island, $75,000; Fort Smith 
& Western and El Reno & Western, $20,000; G. C. 
& S. F., $2,000; Kansas City Southern, $2,000; Orient, 
$1,000; Midland Valley, $4,000; Katy, $40,000; M. O, 
& G., $7,000; Oklahoma Central, $4,000; Iron Mountain, 
$1,000; Frisco, $35,000. In the grain rate case the 
bonds are: A., T. & S. F., $20,000; Rock Island, $35,- 
000; Fort Smith & Western and El Reno & Western, 
$3,000; G. C. & S. F., $2,000; Kansas City Southern, 
$2,000; Orient, $3,000; Midland Valley, $38,000; Katy, 
$15,000; M. O. & G., $2,000; Oklahoma Central, $2,000; 
Iron Mountain, $2,000; Frisco, $35,000, 


TO DISCUSS RATE LITIGATION. 


Jefferson City, Mo., July 28.—A conference of attor- 
ney-generals of states- involved in railroad rate litigation 
has been called at St. Louis for next Friday. 
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MEEKER CASE ORDER HELD UP 


Commission Gives Lehigh Valley Extension of 
Time in Which to Adjust Coal Rates 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D, C., July 28.—At the request of the 
Lehigh Valley Railroad Company, the Commission has 
extended the effective date of the order in the Meeker 
ease from August 15 to October 15. The reductions 
ordered in that case from the Wyoming region are as 
follows: On prepared sizes from $1.55 per gross ton 
to $1.40; cn pea coal from $1.40 to $1.30, and on buck- 
wheat coal from $1.20 to $1.15. 

In its petition for an extension 
railroad company says, in effect, that it cannot adjust 
its tariffs in accordance with the order in the time 
allowed. The questions troubling the carrier are: Shall 
the reduction to Perth Amboy be followed by reductions 
in' the Lehigh and Schuylkill regions, and, if so, the 
extent of such reduction? 

The rate to tidewater at Perth Amboy affects less 
than two-thirds of the defendant’s coal tonnage to New 
York harbor, The effect of a reduction in the rates 
to Perth Ambcy upon the rates to other New York 
harbor points must necessarily be considered and the 
necessity of a similar reduction to other New York 
harbor points, and the amount, must be considered and 
determined. 

In addition, the effect of the rates on New England 
traffic must be considered and adjusted so as to avoid 
discrimination. The rates prescribed to Perth Amboy 
being lower than those in effect to intermediate points, 
the fourth section phase of the subject must also be 
considered. 

These considerations moved the Commission to grant 
the extension to October 15 as prayed by the Lehigh. 


Ask Extension of Jobbers’ Rates 


Topeka, Kan., July 28.—Action has been filed with 
the public utilities commission by its attorney, John 
Marshall, asking that the jobbers’ freight rate scale be 
made the maximum on the first six classes, superseding 
the distance tariff for such traffie. 

At present, jobbers’ rates, which are lower than 
the distance scale for the same commodities, are enjoyed 
only by so-called jobbing centers, such as Abilene, 
Anthony, Arkansas City, Caney, Chanute, Cherryvale, 
Coffeyville, Concordia, Eldorado, Ellinwood, Emporia, 
Enterprise, Fredonia, Girard, Great Bend, Humboldt, 
Hutchinson, Independence, Iola, Larned, Lyons, McPher- 
son, Mulvane, Newton, Ottawa, Peabody, Peru, Pitts- 
burg, Salina, Sterling, Wellington, Wichita, Dodge City, 
Erie, Eureka, Garden City, Kiowa, Scott City, Stafford, 
Spivey, Yates Center. 

Comparative tables show that the towns enjoying 
these rates operate under the following advantage as 
compared with those paying the ordinary distance scale: 


of the date the 
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Some of the cities before mentioned have jobbers’ 
rates only on one class of freight; others have it on all 
six. Discrimination is charged by Attorney Marshall, 
not only as between towns enjoying the jobbers’ scale 
and those paying the distance tariff rates, but as be. 
tween different communities paying the jobbers’ scale, 
It is charged “that by collecting such charges for the 
transportation of property under general distance tariffs 
said respondents are discriminating in favor of the 
towns and cities named in said jobbers’ schedules, and 
in favor of the people living and doing business in said 
towns and cities, and against the towns and cities not 
named in said jobbers’. tariffs and against the people 
living and doing business in such towns and 
from which the respondents collect the tariff 
named in said general distance tariffs.” 


cities, 
charges 


The complaint asks that the railroad companies be 
required to show cause why the jobbers’ tariffs should 
not be put into effect as maximum tariffs, on all rail- 
roads in the state, applying from all points within the 
state. 


The railroads named as defendants in the action 
are as follows: Atchison, Topeka & Santa Fe; Chicago, 
Burlington & Quincy; Chicago, Rock Island & Pacific; 
Kansas Southwestern; Kansas City Belt; Kansas City, 
Fort Scott & Memphis; Kansas City Southern; Kansas 
City, Mexico & Orient; Leavenworth & Topeka; Mis 
souri, Kansas & Texas; Missouri Pacific; St. Joseph 
& Grand Island; St. Louis & San Francisco; Union 
Pacific. 


WOULD REDUCE NUMBER OF CLAIMS. 

In an effort to reduce the number of overcharge 
claims the freight traffic committee of the Chicago Asso- 
ciation of Commerce is sending out the following notice 
and urging that shippers place it in the hands of their 
consignees: “A large number of complaints come from 
receivers of freight respecting overcharges collected by 
the railroads upon excessive weights and incorrect rates. 
Before payment of freight bills, please carefully check 
the weights of the items received against the weiglits 


on expense bills; have rates verified when you have 
reason to believe they are incorrect; insist upon agent 
correcting the charges to basis of actual weight and 


tariff rates. In case of refusal on the part of the agent 
to make correction, notify the shipper that action may 
be taken to have agent instructed to make proper ad- 
justments in the future. It is our belief that co-opera 
tion between the consignor, the consignee and the cal 
riers will prevent overcharges, thus removing a fruitful 
cause of annoyance to shippers and carriers.” 


SUSPENDS ANOTHER ICE TARIFF. 
Washington, D. C., July 28—The Commission has 
suspended Supplement No. 16 to I. C. C. No. 2793, filed 
by the Minneapolis, St, Paul & Sault Ste. Marie, stating 
new rates for the transportation of ice, and notified the 
carriers affected that it will make an _ investigation. 
The tariff is suspended until December 30. 
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NEWSPAPER COMMENT 


On Railway and Other Questions of National and Local Interest. 





In these columns, we aim to give current newspaper comment on live topics; the publication of an editorial 
here carries with it neither the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureau. 





The commercial travelers of the country—at least 
a good number of them—are fighting for the modification 
of excess baggage charges made by railroads. The nature 
of some businesses necessitating the carrying about of 
several heavy trunks full of samples, the travelers 
argue that, as these samples are the means of bringing 
much freight business to the railroads, the latter should 
be more liberal in their charges on the baggage. 


There is another complaint of the commercial trav- 
elers which is beyond the power of the Interstate 
Commerce Commission or any other body to adjust. This 
is a discrimination on the part of hotelkeepers in the 
charges made for dinners to commercial travelers and 
those served to farmers. The price of a dinner in the 
average country hotel in the middle West is 50 cénts 
to salesmen and half that amount to farmers. The 
same dinner is served in both instances and no attempt 
is made to disguise the fact that discrimination is 
leveled at the travelers. 


The salesman may be a regular user of the hotel, 
He may go there, as some do, once a month or oftener, 
but this makes no difference in the charge. He is 
looked upon as the representative of wealth and as such 
is made to pay double the price for his meals that the 
farmer pays. Many of these hotels are in small towns 
and villages. Some of them are not on railway lines 
and few of them rank high in cleanliness or accommo- 
dation. As there is usually but one in each place the 
traveler is at the mercy of the hotelkeeper, and if he 
is working on commission, as so many are, the extra 
25 cents comes out of his personal funds. 


It is unfair and shortsighted in the hotel men to 
make this discrimination. The traveler, in his way, 
brings as much if not more wealth to the village than 
does the farmer, and he is entitled to the same rate 
a the farmer for the same service.—Chicago Tribune. 


* oo 


Not since the decision of the Interstate Commerce 
Commission in the “freight rate increase” cases has that 
body taken action so significant and far-reaching as 
that announced in the Spokane and Reno-Pacific coast 
cases. The issue involved has received earnest and 
anxious consideration, and the Commission has given 
the carriers every opportunity to present their view of 
the sithation and to support it by tables and figures. It 
adheres, however, to its strict interpretation of the 
long-and-short-haul clause, and lays down the principle 
that commercial and physical conditions, rather than 
the discretion of railroad managers, must contro] rates 
of transportation and determine market limits. 


This, plainly, is another way of saying that the 
Commission’s judgment and wisdom in interpreting com- 
Mercial conditions must supersede the judgment and 
Will of the railroad managers, since “conditions” do not! 


define or interpret themselves and intelligent men may 
honestly differ. as to the dictates of needs and con- 
ditions. However, this is exactly what the commerce 
law as it has slowly evolved is intended to accomplish, 
and it is to be borne in mind that an appeal lies from 
the Commission to the new Court of Commerce. That 
court, by the way, which has pioneer work to do, has 
just handed down its first batch of decisions, sustaining 
the Commission in two cases and overruling it in one. 
It happens that the decisions are all favorable to the 
carriers. 

In the Spokane-Reno-Pacific coast cases the Com- 
mission has not only reaffirmed certain principles but 
has divided the country between the Atlantic and Pa- 
cific into five freight zones, has indicated to what ex- 
tent rates may be reduced in order to meet water com- 
petition, and has fixed maximum percentages for the ex- 
cess of rates to intermediate over rates to distant 
points. Material reductions of rates from eastern to 
inter-Rocky Mountain territory are ordered, and charges 
based on a theoretical back haul from the coast to in- 
termediate points are wiped out in one of the zones. 


Decisions which cover so much _ ground, legally, 
literally and metaphorically, doubtless present matter 
for review by the Court of Commerce. Reason, fact 
and equity will finally settle every question relating to 
rates, differentials, trade development by means of rate 
favors, etc. Meantime the momentous decisions in 
question again emphasize the need of ability, impar- 


tiality and grasp in the personnel of our Interstate 
judicial and = semi-judicial bodies—-Chicago Record- 
Herald. 
a a oe 
Interstate Commerce Commissioner Franklin K. 


Lane, at the meeting of the Commonwealth Club on 
Wednesday night, touched lightly on the general and 
inevitable tendency of the process of railroad regulation 
in the direction of centralization. In the most impor- 
tant -sense transportation is national rather than local 
in its bearing, and any logical system of regulation 
must treat it as a whole rather than handle it in 
fragments. 

The local rates for transportation must be consid- 
ered in their relation to the income of a complete rail- 
road system in such a manner that the interests of all 


concerned may have their due weight. As Mr. Lane 
explained: 
“The time is coming when we must regard the 


railroads as one great monopoly, as roads that must 
exist, and that must yield a fair return to the stock- 
holders. The time must come when the power to fix 
rates and to regulate must be in the hands of one 
central body, when the railroad commission of Cali- 
It is not wise, 
to have 47 unrelated bodies fixing 


fornia must be part of one central body. 
it appears to me, 
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rates in the several states. 
one central regulating 
throughout the country. 

“We probably will find soon a commission to regu- 
late the great trades, the great trusts. Our business 
standards are large. It is now practically impossible 
to do business confined to a single city, but it reaches 
to several states and across to foreign countries.” 

The courts have already begun to show a disposi- 
tion to regard all transportation as a part of interestate 
commerce in the sense that even purely local rates 
must be considered in their bearing on the revenue of 
railroad systems doing an interstate business. The ob- 
ligation to fix such rates as will pay a reasonable return 
on the whole investment makes rates between intrastate 
points a factor in national regulation. 

Whether it may become necessary, as Mr. Lane 
intimated, to extend the scope of national regulation 
to industrial trusts is another matter and one of dis- 
tinct character in so far as these organizations are not 
natural monopolies, as in the case of transportation, but 
artificial, as, for example, in the case of the Standard 
Oil trust.—San Francisco (Cal.) Call. 


Eventually we will have 
authority with subdivisions 


a * * 


Coming just at this time the sweeping reductions 
in railroad freight rates ordered in the decisions handed 
down by the Interstate Commerce Commission on Mon- 
day can hardly fail to have a depressing influence on 
general business sentiment throughout the country. 
While the cases in hand were those known as the Reno, 
the Spokane, the Salt Lake and other cases and the 
defendants specifically named were the Union Pacific, 
the Northern Pacific, the Southern Pacific and other 
transcontinental railroad companies, approximately all 
of the transportation business from coast to coast is 
affected by this readjustment of rates; hundreds of 
thousands of different rates are involved, and as the 
reductions average around 30 per cent and are to take 
effect within the next sixty or ninety days—November 
15 is the latest date set—they must seriously impair the 
earning power of the lines at interest; and this fore- 
shadows further enforced economies, lessened dividends 
perhaps and a shrinkage in the market value of railroad 
securities, It was only a few months ago that the rail- 
roads were forbidden to make advances in rates that 
their managements deemed to be absolutely necessary 
by reason of the much higher cost of maintenance and 
operation than previously; and now they are ordered 
to slice off ome-fifth from their freight earnings. Rail- 
road Officials cannot be expected to view the business 
prospect cheerfully. And railroad sentiment has a 
marked influence on general commercial sentiment. 

Apart from these considerations the decisions will 
possess wide interest from the principles that they 
lay down and chiefly from the fact that they are the 
first to be reached by the Federal Commission under 
the amended section of the Mann-Elkins law of June 
18, 1910, which prohibits common carriers from charg- 
ing more for a shorter than for a longer haul ever the 
same line in the same direction, the shorter haul being 
included within the longer haul, unless greater charges 
for shorter hauls are specifically approved by the Com- 
mission. It has been contended by the railroad com- 
panies that they are justified in charging a less rate 
from Omaha, for instance, and other Missouri River 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


Vol. VIII, No, 5 


points to San Francisco and other Pacific coast places 
than to points two or three hundred or even five hun. 
dred miles to the eastward because water competition iy 
the coast country compels them to resort to such qa 
practice in order to get any cf the business. Another 
contention by the railroads has been that inasmuch as 
steamers can deliver Atlantic seaboard freight at San 
Francisco and other Pacific ports for a certain figure, 
it is unfair to extend the freight rate advantages that 
these Pacific ports enjoy to interior cities not equally 
well situated. “A shipper,” is the Commission’s reply 
to these arguments, “finds it difficult to reconcile him. 
self to pay $500 a car for transportation of a carload 
of merchandise to his own city when that same carload 
will be carried from the home point of origin through 
his city to a point five hundred miles beyond for $300.” 
It might with quite as much force be argued that a 
San Francisco merchant who only pays $300 a carload 
for freight because the railroad company has to meet 
the ocean freight rate approximately can hardly witness 
with patience or regard as fair treatment to himself the 
spectacle of a city five hundred miles inland without 
any water and rail competition getting the same freight 
rate that he gets by reason of such competition. It is 
to be noted, however, that the Commission has power to 
approve a higher rate for a shorter haul when in its 
opinion circumstances justify it. And in these cases 
just decided against the railroad companies by the Con- 
mission they have the right of appeal to the courts, as 
they do from all Federal Commission decisions and 
orders. 

It would be expecting entirely too much to look for 
complete and prompt acquiescence by the railroad com- 
panies in these orders reducing freight rates 20 per cent 
—and especially as some of the points at issue have 
been under consideration for nearly a decade.—New 
York Commercial. 

* * ok 

Brother Slason Thompson, whose tearful pen has 
long filled the breach between the down-trodden ,rail- 
ways and public sentiment, sends us an impassioned 
denial of the postmaster-general’s recent statement that 
the railroads are receiving $14,000,000 too much every 
year for the hauling the mails. We gather from Brother 
Thompson’s plea that— 

The railroads never did make any money. 

They are losing fortunes every year. 

The government is standing on their windpipes. 

The railway mail clerks are a bunch of deadheads. 

The railroads carry the mail because Uncle Sam 
makes them, 

‘hey will go into bankruptcy if their pay is reduced 
one cent, 

In view of all these interesting truths, one canno 
resist a curiosity to know one thing: 

How much do the railways lose each year by carry 
ing freight for the express companies, which goes 4 
about one-tenth the rates paid for mail transportation’— 
Peoria (Ill.) Herald Transcript. 


_ EXTENDS CEMENT RATE SUSPENSION. 

Washington, D. C., July 28.—The Commission a5 
extended the suspension of Supplemient+No. 5 to I. C. ©. 
No. 987, Southwestern Lines Tariff No. 25-J, pertainins 
to cement, from August 1 to February 1, 1912. 
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Surplus Starts in on Decline 





What is felt to be the beginning of the annual de- 
cline in ear surplus is shown by the latest fortnightly, 
statement Of the committee on relations between rail- 
roads of the American Railway Association. 

“The total surplus for the date of this report (Bul- 


my) fy 


Dee 


DETROIT 
CLEVELAND , 


TOLEDO 
PT. HURON 


letin No. 95-A) is 150,433 cars,” says Chairman Arthur BUFFALO GODERICH 
Hale, “a decrease of 15,075 since our last report. Of NIAGARA A| PENA 
this decrease 7,674 are coal and gondolas, and 6,200 FALLS ST.IGNACE 
pox cars. There are also slight decreages in flat and 


miscellaneous cars. The bulk of the décrease in box 
cars is in groups 3 (Central), 5 (Southern) and 10 (Pa- 
cific), while the coal car decrease is general. There 
are also some scattering shortages whith are as yet 
unimportant. A study of the charts for previous years 
shows that without exception the decrease in surplus 
has started with either the first or second period in 
July, and the reports seem to indicate a similar tendency 
in the supply this year. 

A summary of the total 
since March 30,.1910, follows: 


surpluses and shortages 








SURPLUSES. 
Coal. 
Gondola 
No. of and Other 

Date Roads. Box. Flat. Hopper. Kinds. Total. 
July 19, 1911..... 172 46,675 5,213 62,689 35,856 150,433 
July 5, 1911..... 178 52,875 6,117 70,368 36,153 165,508 
June 21, 1911..... 169 53,208 5,783 72,885 34,068 165,934 
May 24, 1911..... 172 51,195 7,741 73,213 36,084 168,233 
Apri! 26, 1911..... 168 55,052 9,573 $5,351 39,548 189,524 
Mar. 29, 1911..... 163 40,546 8,780 110,927 35,964 196,217 
Feb. 15, 1911..... 162 40,349 9,993 86,703 38,564 175,609 
Jan. 18, 1911..... 154 38,529 9,362 45,793 28,613 122,297 
Dec. 21, 1910..... 165 16,453 5,358 17,649 22,658 62,118 
Nov. 23, 1910..... 152 12,368 3.506 7,249 19,943 43,066 
Oct. 26, 7920..... 152 8,257 2,024 5,778 13,072 29,131 
Sept. 28, 1910..... 143 12,144 3,394 7,871 19,060 42,469 
Aug, 31, 1910..... 155 20,315 3,488 14,108 22,111 60,022 
July 20, 1910..... 152 58,867 3,433 37,219 35,075 134,594 
June 22, 1910..... 158 59,611 3,237 28,762 34,034 125,644 
May 25, 1910..... 154 48,326 3,284 29,888 33,892 115,390 
April 27, 1910..... 153 29,366 4,753 44,391 23,575 102,085 
Mar. 30, 1910 150 15,834 6,116 7,400 16,322 45,672 

SHORTAGES. 

July 19, 1911..... 172 579 105 664 18 1,361 t ; 
4 . a 178 897 303 87 638 iss7 |} AS INDUSTRIAL TRAFFIC MANAGER, by 
June 21, 1911..... 169 1,667 500 54 543 2,764 ; 
May 24, 1911... 172 253 245 its 89 835 | young man well versad in Interstate Commerce 
Apr. 26, 1911..... 168 91 320 —-2,008 104 2,518 ; , 
Mar. 29. 1911..... 163 384 376 11 559 1,330 | Law and Rulings. Have been successful with cases 
Se a BR BE a cice sie Comme 
an. 18, 1911..... 0 ‘ 5 ‘ ; 
ol ae ge be: 1,998 1.018 3.124 teer atten efore the Commission and can show remarkable 

; ’ 2 ’ , ’ ’ ; : : 
ee oe 12898 11596 5,825 yor; —-at'seg | FeCOrd in collection of claims. Am now employde 
Sep. 28, 1910..... 143 9,665 ,670 5,044 1,562 17,941 . : 
~ 31 ey Bye) 16s | 4.594 914 2/964 831 9'293 | but desire change of location. 
July 20, 1910..... 152 303 710 16 264 1,293 
Sie me ee ee te ee 

ay 25, 1910..... 154 416 »236 , 2 .729 
Apr. 27, 1910..... 153 1,778 1,587 1,544 857 5,766 E.27. TRAFFIC WORLD, CHICAGO 
Mar. 30, 1910..... 150 8810 1,604 6,649 2,723 19,786 







We Still Have For Sale 


Copies of 


THE COMMERCE LAW 
at 25 Cents Each 


















The Elegant Stee! Steamships 
“Manitou” —“‘Missouri”—“lIilinols” 4 “Manistee” 

er unrivaled service between C and Macki- . a 
2:$ 






nac nd and other famous Summer Resorts of 
Northern Michigan, connecting with all lines for Lake 
Superior and Eastern Points. The most attractive 
and direct route to 

Pentwater Leland Ww e-ton-sing 
Ludington Northport Roaring Brook 
Manistee TraverseCity Harbor Springs 
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CATHCART TRANSFER 
& STORAGE CO. 


ATLANTA, 






GA. 


BALTIMORE TRANS- 
FER CO. 
Light & Lombard Sts. 
BALTIMORE, MD. 









THE BENEDICT WARE- 
HOUSE & TRANS. CO. 
rsth and Welton Sts. 


DENVER, COLO. 









UNION TRANSFER & 
STORAGE CO. 


INDIANAPOLIS, 


IND. 





BUFFALO, N. Y. , 2 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. “Unsu 
facilities” for pray handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 683. 


CHICAGO, ILL. | 
FORWARDING 





7 gh BP ping with- 
ng an ” 
Cyotende Feserees 


out teams. 
Pg city hy map 
rate, 290. 


MIDLAND WARBHOUSE eben Be ee 




















Warehousemen, 


| PHILAD PHILADELPHIA WARE- 
| 
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Directory of Transfer Agents, Freight Forwarders, 
Custom House Brokers, etc. 


MINN. TRANS. & STOR- 
AGE CO. 


122 S. sth St. 
MINNEAPOLIS, MINN. 





SOUTHWEST TRANS. 


FER & STORAGE CO. 
OKLAHOMA CITY, 
OKLA. 









HOUSE CO. 


| PHILADELPHIA, PA. 





PROVIDENCE WARE- 
HOUSE CoO. 


PROVIDENCE, R. L. 
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BOWMAN TRANSFER 5. 


SEATTLE TRANSFER 
co. 


SEATTLE, WASH. 


GEORGIA LIGHTERAGE 


& TRANSFER CO. 
SAVANNAH, GA. 








THE TOLEDO WARE- 
HOUSE CO. 


1309-19 Lagrange Street. 
TOLEDO, 


OHIO 





NEW YORK 


DAVENPORT, IA. 


SCHICK’S EXPRESS & TRANSFER 
CO., 118 and 120 West Front Street. 
General transfer and forwarding 
agents; reshipping; storage; ware- 
house. Carloads or less consigned to 
our care will be delivered promptly. 


DETROIT, MICH. 


yy ev Oe 
gress u 

agents for the Wabash and Canadian 
Pacific Be, egy and for the Anchor 


Line st attention given 
to Sistribution of carloaa freight for 
two er more ies. Merchandise de- 
livered as 


Los ANGELES, CAL. 


LOS ANGELES TRANSFER CO., 3830 
8. Broad 


way. Baggage and freight 
distribution; consignments and 
specialty. Established 


car- 
1 


Less Carload Shipments at Carload Rates 


WAKEM & McLAUGHLIN, Inc. 
CHICAGO - - - 
WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 


Operating nine warehouses, bonded and free. Regular com 
bined car service to and from all points; we are the pioneers 





LOUISVILLE, KY. 
Loe ed By we 
MPANY, INC. rt and export 


freight po Ao Rag 
aes agents, custom house brok- 





ST. LOUIS, MO. 


ASHLEY Pal ce a CO. Bonded 
and gen Drayage facill- 


ties. 


romp > handled. 
—— By 


Custom 
attended to. Insurance 
connections. 


BONDED EXPRESS & TRANSFSER 
CO. Distributers of bulk shipments, 
aoe or less. Consignments #- 





SALT LAKE CITY, UTAH. 
A. STIEFEL PI 
616 ‘Tripene Bldg. Genera] transfer 


and distribu 
tribution our 
prompt. 
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Regular com 
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YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER C, HUEBNER 


(UNIVERSITY:OF PENNSYLVANIA) 


An unbiased text-book for the student of trans- 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the coun- 
try, the organization of the traffic departments 
of typical lines, the division of labor, the han- 
dling of Red Ball freight; how freight and pas- 
senger records are kept. Freight, passenger, mail, 
express and Pullman traffic exhaustively treated. 

This work is the result of long study by its 
authors. In addition, it has had tho benefit of 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 
fields. 

Two volumes, over 900 pages, illustrated with 
over 15@ charts, maps and reproductions of forms 
actually used on American railroads today. 
Thoroughly up-to-date. 






Price $5.00 Net; Postage 42c Extra 


THE TRAFFIC SERVICE BUREAU 


Old No.123—- 30S0. MARKET ST., CHICAGO, ILL. 














LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 
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Commission Remedies 
Are Valuable 


Some shippers profit largely by applying new 
Commission remedies. 

The Interstate Commerce Commission and sim- 
ilar state commissions introduce a new and potent 
factor in commercial transactions. 

Unreasonable rate increases are postponed or 
wholly prevented. Discriminating or unreasonable 
tariffs are avoided. Rate adjustments, regulations 
and practices which are unduly prejudicial are over- 
come. Larger profits are secured from established 
business. Inroads by the freight rate channel are 
stopped. Markets are expanded. 

Shippers who know their rights under Commis- 
sion laws obtain the best results in negotiations 
with carriers. The commendable increase in co-op- 
eration which of late has characterized relations be- 
tween carriers and shippers is due entirely to the 
new remedies. 

A business cannot be fully prosperous unless 
every honorable advantage of Commission remedies 
is taken. These remedies are commercial resources 
which far-seeing shippers are quick to develop. Ship- 
pers who have not developed them should investi- 
gate fully their possibilities. 


WILLIAM DUNTON KERR 


Commerce Counsel 


115 South La Salle Street, Chicago 


Consultation Invited 










Telephone Main 1550 


TRAFFIC CLUBS 






















































































The National industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffie 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments ef 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
tree interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial] and transportation interests. 
Membership—Those eligible as members 
@re traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 


Officers 
J, C. Lincoln, President, 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, 
Mer. Transp. Dept. 
Chicago, Il, 
W. D. Hurlbut. Secretary-Treasurer, 
T. M., Wisconsin Pulp & Paper Co., 
39 Jackson Bivd., C 


Vice-President, 
Board of Trade, 





ILLINOIS. 

Loe County Manufacturers’ Association. 
P. Sedgwick, Pres., Waukegan. 
m2 3. implement and Vehicle Associa- 
tion. W. J. Evans, Freight Traf. Mgr., 

American Trust Bldg., Chicago, Il. 
Sterling 

Manufacturers’ and Shippers’ 

Association, 

In charge of traffic at : ‘en at 

Sterling and Rock Falls, Ill. 

B. F. Lawrence........s.se+0. President 

W. EK. Palmer.....cccceee Vice-President 

J. W. Platt........S8ecretary-Treasurer 

We By EMME ctcvdves --..Traffic Manager 


MINNESOTA, 


Northeren Pine Manufacturers’ Associa- 
tion. H. S. Childs, Secy., Minneapolis. 


MISSOURI, 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 


Commercial Club. H. G. Krake, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas City. 


NEW YORK. 


Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany. 





National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, Pres.; 
Car] K. Landes, Secy. 

The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Seey. 
The Traffic Club of New York. F. B. Her- 

riman, Pres.; C. A, Swope, Secy. 

The Traffic Club of Chicago. Frank P 

an, Pres.; Guy S. McCabe, Secy. 

The Traffic Club of Philadelphia. F. A. 
Bedford, Pres.; C. W. Summerfield, Secy. 

The Traffic Club of St. Louis. C. R. Gray, 
Mig A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburg. O. M. Ells- 
worth, Pres.; T. J. Walters, Secy, 

The Transportation Club of Indianapolis. 
y ened L. Ketcham, Pres.; L. B. Stone, 

ecy 

The Traffic Club of New England, Boston. 
Re Byrnes, Pres.; Wm. C. Brown, 

The Transportation Club of Cincinnati, 
O. G. Fetter, Pres.; C. C. Spalding, Secy. 

The Transportation Club of Loulsvilie. 
i J. Irwin, Pres.; Fred H. Be 

ec 


y. 
The Transportation Club of Toledo. Those 
Conlon, Pres.; L. G. Macomber, Secy. 
The Traffic Club of St. Paul. J. R. Jones, 
Pres.; A. L. Bowker, Secy 

The Traffic Club of ~~ Teman Chas. Mii- 
bauer, Pres.; E. G. Weil, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
= . Norvell, Pres.; W. R. Hurley, 


The Rallroad Club of Kansas City, Mo. 
James Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic — 
‘Birmingham, Ala. LL. Sevier, 

O. F. Redd, Seey, 
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Transportation of Dangerous Articles 
Other Than Explosives 


AS PRESCRIBED BY THE 
Interstate Commerce Commission 
Effective October First 


Heavy Penalties Provided Against Both 
Shipper and Carrier 
FOR VIOLATIONS OF ITS PROVISIONS 


ORDER NOW 
Single Copies - ~ - - . 25c 
100 Copies - - - - - - 2Oc each 
500 Copies _ - / - - - 15c each 
1,000 Copies . - - - - - 8c each 


Orders for 100 copies or less, prepaid 


THE TRAFFIC SERVICE BUREAU 


Chicago Washington 





